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WHAT PUBLIC 
INSURANCE 
ADJUSTERS 

CAN AND CANNOT DO 
UNDER TEXAS LAW

by Karl A. Schulz*

As we are enter the time of year with the most hurricane 
and hail activity, we also enter the time of year when 
public insurance adjusters (herein referred to as “public 

adjusters”) are likely at their most active.  However, the limits on 
public adjusters’ activities have not been widely analyzed in Texas 
legal scholarship.  This article sets forth what public adjusters can 
and cannot do under Texas law.
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Background
 A public adjuster represents an insured in connection 
with insurance claims, generally on a contingency fee basis in an 
agency relationship.1  According to the National Association of 
Public Insurance Adjusters (“NAPIA”), “a public adjuster inspects 
the loss site immediately, analyzes the damages, assembles claim 
support data, reviews the insured’s coverage, determines current 
replacement costs and exclusively serves the client, not the 
insurance company.”2  Public adjusters usually pitch their services 
as a way to level the playing field in a “David versus Goliath” 
fight against unfair, cheating insurance companies.  NAPIA is 
sponsored by well-known policyholder law firms, who make the 
same pitch.3  As discussed herein, there is often interplay between 
public adjusters and policyholder attorneys, and the Texas 
Legislature has recently increased regulation of both.  

Public adjusters must be licensed under Texas law,4 and 
are therefore part of the heavily regulated Texas insurance industry.  
Indeed, public adjusters are subject to a comprehensive regulatory 
statute contained within Title 13 of the Texas Insurance Code, 
Regulation of Professionals, under which agents and insurer-side 
adjuster are also regulated.5  The Texas Department of Insurance 
lists 944 individual licensed public adjusters.6  By contrast, the 
Texas Department of Insurance lists 117,745 individual licensed 
insurer-side adjusters.7

 The Texas Administrative Code includes a Code of 
Ethics for public adjusters, most recently amended in 2020.8  
Among other things, this Code of Ethics requires:

(1) Licensees must conduct business fairly with 
their clients, insurance companies, and the pub-
lic. 
..
(6) Licensees must have appropriate knowledge 
and experience for the work they undertake and 
should obtain competent technical assistance, 
when necessary, to help handle claims and losses 
outside their area of expertise. 
…
 (8) Licensees must avoid conflicts of interest, 
including acquiring any interest in salvaged 
property or participating in any way, directly 
or indirectly, in the reconstruction, repair, or 
restoration of damaged property that is the 
subject of a claim adjusted by the licensee, except 
as allowed in Insurance Code Chapter 4102 and 
this subchapter.9

 Several provisions in the Texas Administrative 
Code’s Code of Ethics for public adjusters simply reiterate the 
statute that governs public adjusters, for example, prohibiting 
misrepresentations, prohibiting deceptive advertising, and 
requiring continuing education.10  NAPIA published a Code of 
Conduct in 2015 applicable to members of the association.11  The 
Texas Administrative Code’s Code of Ethics is similar to NAPIA’s.  

Public adjusters are often criticized by both insureds and 
insurers for predatory and unscrupulous practices, particularly 
following natural disasters.12  The Texas Insurance Code sections 
governing public adjusters were amended in 2015 and 2019 to 
address perceived abuses by public adjusters.13  Similarly, the Texas 
Insurance Code was amended in 2017 to add an entirely new 
section to address perceived abuses by policyholder attorneys.14

What Public Adjusters Can Do Under Texas Law
 Texas Insurance Code §4102.001 defines a “public 
insurance adjuster” as

(A) a person who, for direct, indirect, or any 
other compensation:

(i)   acts on behalf of an insured in negotiating 
for or effecting the settlement of a claim or claims 
for loss or damage under any policy of insurance 
covering real or personal property; or
(ii)  on behalf of any other public insurance ad-
juster, investigates, settles, or adjusts or advises or 
assists an insured with a claim or claims for loss 
or damage under any policy of insurance cover-
ing real or personal property; or
(B)  a person who advertises, solicits business, 
or holds himself or herself out to the public as 
an adjuster of claims for loss or damage under 
any policy of insurance covering real or personal 
property.15

              Texas Insurance Code §4102.101 provides:
(a) A license issued under this chapter authorizes 
the adjusting of claims on behalf of insureds for 
fire and allied coverages, burglary, flood, and all 
other property claims, both real and personal, 
including loss of income, but only when the 
client is an insured under the insurance policy.16

 A public adjuster can also receive insurance claim 
proceeds under limited circumstances, as set forth in Texas 
Insurance Code §4102.111:

(a) All funds received as claim proceeds by a 
license holder acting as a public insurance adjuster 
are received and held by the license holder in a 
fiduciary capacity.  A license holder may not 
divert or appropriate fiduciary funds received or 
held.17

 These are the only Texas Insurance Code sections 
authorizing activities by public adjusters.  As discussed below, 
the prohibitions on activities by public adjusters in the Texas 
Insurance Code and Texas common law are much more extensive.  
Thus, public adjusters have a very limited scope of authorized 
activities under Texas law.   

What Public Adjusters Cannot Do Under Texas Law
 
A.  Cannot Practice Public Adjusting Without a License 
 As mentioned, public adjusters must first obtain a license 
before practicing.18  In order to obtain a license, the applicant 
must take an examination, undergo a background check, and then 
submit an application.19  Temporary, provisional, and emergency 
licenses are not allowed.20  Insureds, insurers, and any member of 
the public can check the Texas Department of Insurance’s list of 
licensed public adjusters online.21 
 
B.  Cannot Practice Law
 Texas Insurance Code § Sec. 4102.156 provides:  

A license holder may not render services or 
perform acts that constitute the practice of 
law, including the giving of legal advice to any 
person in the license holder’s capacity as a public 
insurance adjuster.22

 There is also case law concerning prohibition of the 
unauthorized practice of law by public adjusters.23  But when does 
public adjusting trespass into the practice of law?  
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 The State Bar Act provides in relevant part:
(a) In this chapter the “practice of law” means 
the preparation of a pleading or other document 
incident to an action or special proceeding or 
the management of the action or proceeding on 
behalf of a client before a judge in court as well 
as a service rendered out of court, including the 
giving of advice or the rendering of any service 
requiring the use of legal skill or knowledge, such 
as preparing a will, contract, or other instrument, 
the legal effect of which under the facts and con-
clusions involved must be carefully determined.
(b)The definition in this section is not exclusive 
and does not deprive the judicial branch of the 
power and authority under both this chapter and 
the adjudicated cases to determine whether other 
services and acts not enumerated may constitute 
the practice of law.24

 Under the common law, the following activities consti-
tute the practice of law:

(1) Contracting with persons to represent them 
with regard to their personal causes of action for 
property damages or personal injury.
(2) Advising persons as to their rights and the ad-
visability of making claims for personal injuries 
or property damages.
(3) Advising persons whether to accept an of-
fered sum of money in settlement of claims 
for personal injuries or property damages. 
(4) Entering into contracts with persons to 
represent them in their personal injury or 
property damage matters on a contingent 
fee together with an attempted assignment 
of a portion of the person’s cause of action. 
(5) Entering into contracts with third per-
sons which purport to grant the exclusive 
right to select and retain legal counsel to rep-
resent the individual in any legal proceeding. 
(6) Advising clients of their legal rights, duties 
and privileges under the law.25

 Using similar terminology, the Texas Penal Code pro-
hibits the unauthorized practice of law and provides in relevant 
part:

(a)  A person commits an offense if, with intent 
to obtain an economic benefit for himself or her-
self, the person:
(1)  contracts with any person to represent that 
person with regard to personal causes of action 
for property damages or personal injury;
(2)  advises any person as to the person ’s rights 
and the advisability of making claims for person-
al injuries or property
damages;
(3) advises any person as to whether or not to 
accept an offered sum of money in settlement of 
claims for personal injuries or property damages;
(4) enters into any contract with another per-
son to represent that person in personal injury 
or property damage matters on a contingent fee 
basis with an attempted assignment of a portion 
of the person’s cause of action; or
(5) enters into any contract with a third person 
which purports to grant the exclusive right to se-
lect and retain legal counsel to represent the indi-
vidual in any legal proceeding.
(b)This section does not apply to a person cur-
rently licensed to practice law in this state, anoth-
er state, or a foreign country and in good stand-
ing with the State Bar of Texas and the state bar 
or licensing authority of any and all other states 
and foreign countries where licensed.26

 Courts have found that the following activities by pub-
lic adjusters do not constitute the unauthorized practice of law:

(1)  measuring and documenting first-party insur-
ance claims and to presenting them to insurers;
(2)  legitimately investigating the facts and negoti-
ating for the claimant; 
(3)  advising claimants on property damage valu-
ations.27

 Courts have found that the following activities by pub-
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lic adjusters (or persons otherwise representing insurance claim-
ants) do constitute the unauthorized practice of law or likely con-
stitute the unauthorized practice of law:

(1)  interpreting insurance contracts; 
(2)  discussing or negotiating coverage matters 
with insurers; 
(3)  engaging in a course of conduct that encour-
ages litigation and the prosecution of claims;
(4)  determining liability, extent of legally com-
pensable damages, and a claimant’s legal rights 
and privileges; and
(5)  advising a claimant to accept a settlement 
under some circumstances.28

 As the Court in Johnson v. McLeaish summarized, “a 
‘public adjuster’ is not authorized to engage in the practice of law, 
which embraces, in general, all advice to clients and all action 
taken for them in matters connected with the law.”29  These lists 
are not exclusive.  Because cases of alleged unauthorized practice of 
law often involve unique facts, courts can decide what constitutes 
the practice of law on a case-by-case basis.30

 Some legal commentary has stated that there is a “fine 
line” between public adjusting and the unauthorized practice of 
law.  Respectfully, such commentary is incorrect.  The statutes, 
common law, and codes of ethics governing public adjusters make 
it clear that the practice of public adjusting is very different than 
the practice of law, and the public adjuster should not even come 
close to the line. 
 
C.  Cannot Accept Referral Fees
 As mentioned, public adjusters are usually compensated 
on a contingent fee basis tied to the amount of insurance proceeds 
that they help recover.  To combat barratry, conflicts of interest, 
and the unauthorized practice of law, the Texas Insurance Code 
places further limits on public adjusters’ compensation:   

(a)  A licensed public insurance adjuster may 
not accept a fee, commission, or other valuable 
consideration of any nature, regardless of form 
or amount, in exchange for the referral by a 
licensed public insurance adjuster of an insured 
to any third-party individual or firm, including 
an attorney, appraiser, umpire, construction 
company, contractor, or salvage company.31

 This section does not prevent the referral from 
happening.  Such referrals are common.  Rather, this section 
merely prevents collecting a fee for such a referral.  

D.  Cannot Participate in Repair and Reconstruction or Act 
as Agent for Attorney
 Similarly, Texas Insurance Code §4102.158 provides as 
follows regarding conflicts of interest:

(a)A license holder may not:
(1) participate directly or indirectly in the recon-
struction, repair, or restoration of damaged prop-
erty that is the subject of a claim adjusted by the 
license holder; or
(2) engage in any other activities that may rea-
sonably be construed as presenting a conflict of 
interest, including soliciting or accepting any re-
muneration from, having a financial interest in, 
or deriving any direct or indirect financial benefit 
from, any salvage firm, repair firm, construction 
firm, or other firm that obtains business in con-
nection with any claim the license holder has a 

contract or agreement to adjust.
(b)A license holder may not, without the knowl-
edge and consent of the insured in writing, ac-
quire an interest in salvaged property that is the 
subject of a claim adjusted by the license holder.
(c)A license holder may not represent an insured 
on a claim or charge a fee to an insured while rep-
resenting the insurance carrier against which the 
claim is made.
(d) A license holder may not directly or indirectly 
solicit, as described by Chapter 38, Penal Code, 
employment for an attorney or enter into a con-
tract with an insured for the primary purpose of 
referring an insured to an attorney and without 
the intent to actually perform the services cus-
tomarily provided by a licensed public insurance 
adjuster.  This section may not be construed to 
prohibit a license holder from recommending a 
particular attorney to an insured.
(e) A license holder may not act on behalf of an 
attorney in having an insured sign an attorney 
representation agreement.
(f ) A license holder must become familiar with 
and at all times act in conformance with the crim-
inal barratry statute set forth in Section 38.12, Pe-
nal Code.32

 The court in Lon Smith & Assocs. v. Key recently re-af-
firmed these prohibitions and also made it clear that roofers can-
not work as unlicensed public adjusters to negotiate claims with 
insurers and refer themselves repair work.33  

E.  Cannot Pay Referral Fees or Put the Insured “On Salary”
 In further recognition of the problems created by referral 
fees and conflicts of interest, the Texas Insurance Code prohibits 
public adjusters from paying referral fees to a third party in order 
to obtain the insured’s business.34  This section, and the sections 
discussed immediately above, prohibit what might otherwise 
become a chain or ring of referrals from repair contractors to 
public adjusters to attorneys, with referral fees collected at each 
stage, making profit the primary interest of the referring parties, 
rather than the consumer’s best interest.

Policyholder attorneys, and plaintiff’s attorneys in 
general, often advance money to clients, or “put them on salary.”  
This can be very profitable for the attorney.  The Texas Insurance 
Code prohibits this practice between public adjusters and 
potential clients or insureds.35

F.  Cannot Server as an Appraiser
 The typical appraisal clause in insurance policy requires 
that the insured’s appraiser be “unbiased” or “independent.”36  
Under Texas law, “an appraiser with a financial interest in the 
outcome of an insurance appraisal is not impartial.”37  Even 
public adjusters who are not on a contingency fee basis will have 
confirmation bias and will not be “independent” since they had 
previously served as the insured’s agent and advocate.  Thus, a 
public adjuster on a loss cannot serve as the appraiser on that 
same loss.

G.  Cannot Solicit New Clients During a Natural Disaster
Texas Insurance Code §4102.151 provides:  
A license holder may not solicit or attempt to solicit 
a client for employment during the progress of a 
loss-producing natural disaster occurrence.38

              This common sense prohibition recognizes that consumers 
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are vulnerable during natural disasters and that travel within 
disaster zones should be limited to emergency responders.39  

H.   Cannot Serve as an Expert Without More
 Under Texas law, a person may qualify as an expert by 
his or her knowledge, skill, experience, training, or education.40  
Simply holding a title or license is not enough to qualify a person 
as an expert.41  Therefore, a licensed Texas public adjuster is not 
necessarily qualified to opine regarding every aspect of a property 
insurance claim, such as forensic damage evaluation or costs of 
repair, simply because he or she is a licensed Texas adjuster.  More 
is required.42    

Other Issues
A.   Enforcement
 Because of limited budgets at the Texas Department 
of Insurance and Unauthorized Practice of Law Committee,43 
enforcement of the regulatory scheme governing public adjusters 
is difficult.  Violation of the statute governing public adjusters 
is actionable by the consumer under the DTPA.44  However, as 
the Guerra case discussed above shows, a consumer wronged by a 
public adjuster may be mired in a web of attorneys and contractors 
aligned with the public adjuster, and finding a separate attorney 
to successfully prosecute a claim against the public adjuster may 
be difficult.  Also, insurers lack swift and sure vehicles to address 
wrongdoing by public adjusters on their claims.  The Texas 
legislature may wish to address these issues.   

B.   Imputation 
 When a public adjuster provides the insurer with false 
or inflated claim information, there may be sufficient grounds to 
void the policy by enforcement of a policy’s misrepresentation or 
concealment provision.45  There are sound legal and public policy 
reasons for such accountability and the Texas legislature may also 
wish to address these issues.  

C.   Do Your Homework
 If an insured is inclined to retain a public adjuster, he 
should do his homework.  He should make sure that the public 
adjuster is licensed and reputable.  Also, beware the public adjuster 
who wears more than one hat, for example a public adjuster who 
is also a roofer, because it can be easy to run afoul of the statutory 
scheme governing public adjusters and become embroiled in 
litigation.46  

Conclusion
 Public adjusters have a very limited scope of permissible 
action under Texas law.  It is likely that regulation of public 

adjusters will continue to evolve following major weather events 
like hurricanes.    

* Karl A. Schulz is a partner with Cozen O’Connor’s office in 
Houston, Texas.  The views and opinions stated herein are his alone.

1 See Tex. Ins. Code §4102.104(a).  In addition to contingent 
fees, public adjusters are allowed to chart flat fees, hourly rates, or 
another method that does not result in a total commission that 
exceeds 10% of the amount of the insurance settlement on the 
claim.  See id.
2  https://www.napia.com/aboutnapia1 (last access June 17, 
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3   https://www.napia.com (last accessed June 17, 2020).
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5   See Tex. Ins. Code §4102.001 et seq.
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S.W.3d 821, 823 (Tex. App.—Houston [14th Dist.] 2013, pet. 
denied) (insureds’ counsel who took over claim from public ad-
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injury claims.  See Tex. Ins. Code §4102.157.
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22   Tex. Ins. Code §4102.156. For good measure, Texas Insur-
ance Code §4102.003 provides: “This chapter may not be con-
strued as entitling a person who is not licensed by the Supreme 
Court of Texas to practice law in this state.”
23  See, e.g., Kubala Pub. Adjusters, Inc. v. Unauthorized Practice of 
Law Comm., 133 S.W.3d 790 (Tex. App.—Texarkana 2004, no 
pet.); Unauthorized Practice of Law Comm. v. Jansen, 816 S.W.2d 
813 (Tex. App.—Houston [14th Dist.] 1991, no writ).
24   Tex. Gov’t Code §81.101.
25   Brown v. Unauthorized Practice of Law Comm., 742 S.W.2d 
34, 42 (Tex. App.—Dallas 1987, writ denied); Johnson v. 
McLeaish, 1995 Tex. App. LEXIS 3341, *16 (Tex. App.—Dallas 
1995, no writ).
26   Tex. Penal Code §38.123.
27  See Jansen, 816 S.W.2d at 816.
28   Id.; see also Brown, 742 S.W.2d at 42; Johnson, 1995 Tex. App. 
LEXIS at *14.
29   Johnson, 1995 Tex. App. LEXIS at *30.
30   Brown, 742 S.W.2d at 41; see also Linder v. Ins. Claims Consul-
tants, Inc., 560 S.E.2d 612, 260 (S.C. 2002) (same, also analyzing 
Texas authorities and providing comprehensive discussion about 
unauthorized practice of law with regard to public adjusters).
31   Tex. Ins. Code  §4102.164.
32   Tex. Ins. Code  §4102.158(a)-(f).
33  Lon Smith & Assocs. v. Key, 526 S.W.3d 604, 617-635 (Tex. 
App.—Fort Worth 2017, pet. denied) (commenting also: “Look-
ing to the entirety of chapter 4102, the legislature’s enactment 
of the following provisions applicable to licensed public insur-
ance adjusters demonstrates that the disgorgement provisions of 
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Class-Action 
Procedures May Guide 
Solutions to Issues in 

Mass Arbitrations

Mass Arbitration, 
Más Problems 

By Thomas E. Birsic,* Max A. Gelernter,** Wesley A. Prichard,*** and Elizabeth A. Hoadley**** 

A rbitration provides a lower-cost alternative to litigation. Yet, a 
growing predicament continues to penetrate the conversation sur-

rounding arbitration: mass arbitration. On the one hand, no rational 
customer or employee would spend the funds required to arbitrate 
claims that are worth less than the total costs. 
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On the other hand, when parties file such claims indi-
vidually en masse, companies may be on the hook to pay millions 
in filing fees. As a result, the company could pay up to 10 times 
the claimant’s potential recovery. In order to address this growing 
concern, parties are beginning to evaluate the benefits and bur-
dens of their arbitration agreements.

Arbitration is Generally Beneficial…
The benefits of arbitration agreements are generally well 

known. For example, arbitration agreements give the parties the 
flexibility to agree mutually on a decision-maker or set guide-
lines for a prospective arbitrator’s qualifications or experience, 
which can avoid the unpredictability of potential jury verdicts. 
Additionally, arbitration agreements can provide the parties with 
a higher level of privacy than is available in court. Unlike most 
court documents, arbitration hearings and decisions are typically 
private due to confidentiality agreements.1 As such, arbitration 
allows employers to maintain privacy regarding employment mat-
ters that may otherwise reveal confidential business information.

In addition to these general benefits, the U.S. Supreme 
Court recently held in Epic Systems Corp. v. Lewis that arbitration 
allows employers to avoid costly collective actions.2 In deciding 
the validity of an arbitration agreement that limited employees 
from taking collective action, the Supreme Court held that such 
agreements “must be enforced as written.”3 Given this, employers 
have used similar agreements to avoid the notice requirement to 
all potentially affected individuals, thereby reducing the number 
of claims filed and costs expended on a particular issue.4

…But Mass Arbitration Can Be Costly
While arbitration is often also beneficial to employees 

due to the time and cost savings, an employee may face a sce-
nario where the cost of bringing a claim outweighs the potential 
benefit. For employees with small claims, the potential benefit of 
pursuing individual arbitration in a claim worth only hundreds 
of dollars is little to none. As one attorney stated in federal court, 
“no rational customer would arbitrate a $162 claim against…” a 
company given the costs related to arbitration.5 

Recently, where arbitration agreements restrict the filing 
of class actions, counsel for employees have opted to file thou-
sands of individual arbitration claims within a short timeframe, 
thereby triggering the requirement that the employer pay the fil-
ing fee for each claim––approximately $1,500.6 In some cases, 
this mass filing of arbitration claims can commit an employer to 
paying more than $12 million in filing fees alone.7 This allows 
employees with the lowest-value claims to artificially inflate their 
claim value by imposing filing fees on employers that are poten-
tially multiple times higher than the claim’s worth.

For example, a transportation company recently sought 
to avoid the costs associated with a collective action on behalf of 
thousands of its employees. In the end, the U.S. Court of Appeals 
for the Ninth Circuit held that the arbitration clause was enforce-
able against the employees and that the employer must follow the 
arbitration agreement and pay the filing fee for all claims.8 This 
result would have forced the employer to incur fees related to 
thousands of individual arbitration claims, all due within the span 
of a few months.9 However, rather than individually arbitrating 
each claim and incurring the associated fees, the employer opted 
to settle all claims for $146 million or approximately $11,000 per 
claim.10

According to a study of one bank’s arbitration program 
completed by the Economic Policy Institute, individual arbitra-
tion results in the average employee-claimant paying the bank 
$11,000.11 As such, the employees’ incentive to attempt to gain 
an advantage on a group-wide scale should not be underestimat-

ed. Where the average claimant can end up owing $11,000 in 
some contexts, it is no surprise that employees and employees’ 
counsel are looking for ways to harness the negotiating power of 
mass arbitration.

Other companies in the transportation and food indus-
tries have also faced similar debilitating fees because of mass ar-
bitration.12 Some em-
ployers have challenged 
this strategy only to be 
met by courts enforc-
ing the agreements as 
written and requiring 
full arbitration of each 
individual claim.13 For 
instance, a company in 
the food industry faced 
2,814 claims regarding 
labor standards, with 
each individual claim valued “in the hundreds of dollars,” and the 
company’s challenge to the employees’ counsel was characterized 
by the U.S. District Court for the District of Colorado as “un-
seemly.”14 However, although the court’s approach has solidified 
costly results for agreements that do not contain specific proce-
dures, these decisions should alert the parties to the potential so-
lution: using the arbitration agreement itself. Therefore, employ-
ers should carefully consider their response to mass arbitration 
before seeking to challenge an arbitration agreement in court, as 
the benefit of such deference to the written agreement can be used 
to alleviate mass arbitration’s burden. 

Modifying Arbitration Agreements: A Potential Path Forward
Some private associations, such as the American Arbitra-

tion Association and Judicial Arbitration and Mediation Services 
(JAMS), have similarly maintained the enforcement of the par-
ties’ agreements regarding filing fees depending on the nature of 
the arbitration agreement, even where the filing fees are finan-
cially onerous.15 For example, when faced with a request to stay 
all relevant arbitration pending a decision related to mass arbitra-
tion, JAMS stated that “[w]hile it is not our preference to force 
the parties to litigate these issues seriatim, our policies and proce-
dures, absent party agreement otherwise, require that we collect a 
filing fee in each case to be pursued.”16 As JAMS notes, although 
current arbitration agreements are enforced as written, that does 
not preclude the parties from forming agreements to address mass 
arbitration. 

The International Institute for Conflict Prevention and 
Resolution (the CPR) took this approach a step further by creat-
ing its own distinct mass arbitration procedure. On November 6, 
2019, the CPR announced the launch of its new “Mass Claims 
Protocol and Procedure” (“the Protocol”).17 Claims filed under 
the CPR Administered Arbitration Rules or CPR Non-Admin-
istered Arbitration Rules trigger the Protocol “any time greater 
than 30 individual employment-related arbitration claims of a 
nearly identical nature are, or have been, filed with CPR against 
the same Respondent(s) in close proximity to one another.”18 The 
Protocol uses examples that have worked in other collective ac-
tion areas, such as the early implementation of “test” cases, which 
function much like “bellwether” cases in class actions.19

The Protocol not only alleviates the time and expense of 
collective actions, it also provides more flexibility to the parties 
regarding the claims chosen as “test” cases. While the first ten test 
cases are chosen via random assignment, both parties may present 
five additional cases for arbitration, along with reasoning for “why 
the addition of such claims would be necessary to the mediation 
process.”20 Further, the Protocol reserves to the CPR the right to 

Counsel for employ-
ees have opted to 
file thousands of 
individual arbitra-
tion claims within a 
short timeframe.
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change fees at any time, providing an opportunity to avoid poten-
tially burdensome mass arbitration expenses.21 

As such, the Protocol may provide parties with a resource 
for tackling the difficulties present with mass arbitration, and it 
can be an informative resource to consider. Whether a company 
decides to adopt the Protocol or adjust fee-sharing provisions in 
arbitration clauses, it is clear that the arbitration agreement itself 
can be used to create a solution.22 As the Protocol shows, looking 
to class-action procedure is a useful first step for creative changes 
to standard arbitration agreements. While the enforcement of ar-
bitration agreements as written has placed an enormous burden 
on companies in the context of mass arbitration, the impact of 
such rulings on the ability to use creative solutions for this issue 
should not be underestimated.
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The Statute of 
Limitations Period for 

TDCA Claims

Copycat Courts

By Mitchell J. Armstrong*

I. Introduction
Assessing whether a claim is time barred by a statute of limitations is a critical step 

before any legal claim is made. There is little value in investigating claims and mar-
shalling evidence if the claim can no longer be acted upon. Statutes of limitations are 
valuable because they deter old controversies from being litigated that may no longer 
be fit for full investigation. It is also a weighty legal tool because a potential plaintiff 
may no longer seek redress whatsoever if a claim is barred by limitations. Because of 
the importance of statutes of limitations, disputes often arise over when a limitation 
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Regarding the latter, the statute of limitations period for 
claims under the Texas Fair Debt Collection Practices Act 
(“TDCA”) warrants close scrutiny. This article will address the 
statute of limitations period for a TDCA claim, why courts use 
a certain limitations period, the TDCA tie-in provision for the 
Deceptive Trade Practices Act (“DTPA”), an amendment to the 
TDCA, and what the statute of limitations period should be for 
TDCA claims.

II.  TDCA: What it is and its Limitations Period
The TDCA, or Chapter 392 of the Texas Finance Code de-

fines terms related to debt collection, prohibits harmful meth-
ods of debt collection such as threats or coercion, and creates a 
statutory basis for causes of action involving debt collection.1 
The TDCA lacks an express statute of limitations, so courts have 
looked to other statutory authorities and to case law to determine 
what the limitations period should be.2 This article will look at a 
few state and federal court cases to see how the limitations period 
has been interpreted. This section will demonstrate that there are 
several decisions that have found that period to be two years.

State court case law on the TDCA limitations period is thin, 
and its analysis of what the limitations period should be equally 
slim. One of the few state court cases that have brought up the 
TDCA limitations period is Galindo v. Snoddy.3 In Galindo, the 
Plaintiff, Galindo, made both TDCA and DTPA claims. The 
court stated that the parties agreed “that the two-year statute of 
limitations applies to all of Galindo’s claims” and cited Tex. Civ. 
Prac. & Rem. Code Ann § 16.003(a).4 Section 16.003 states that 
“a person must bring suit for trespass for injury to the estate or to 
the property of another, conversion of personal property, taking 
or detaining the personal property of another, personal injury, 
forcible entry and detainer, and forcible detainer not later than 
two years after the day the cause of action accrues.”5 The full legal 
analysis of the limitations period was that short declaration that 
the parties were in agreement about it. Whatever the cause for this 
analysis, because there is no explanation for why the court chose 
§16.003 as the authority for the limitations period, this case and 
others like it offer poor authority for future cases on this subject. 
As we will see in the following paragraph discussing the TDCA 
in federal courts, § 16.003 is frequently cited in reference to the 
limitations period of the TDCA, perhaps due to a broad reading 
of the word “property” to include debt. 

Case law on the TDCA limitations period is more plentiful 
in the federal courts, however federal court analysis of the limita-
tions period is also scarce, with one notable exception discussed 
below. The following two cases were in federal district courts and 
are significant only because they lead back to what appears to 
be the origin of the current standard for the TDCA limitations 
period. First, in Baker v. U.S. Bank the court stated that “[t]he 
statute of limitations for a TDCA claim is two years.”6 The court 
in Baker quoted the court in Bashore v. Bank of AM in making this 
assertion.7 The court in Bashore, in turn, relied on the opinion in 
Duzich v. Marine Office of Am Corp, a state court case.8 

Unlike the courts in Baker and Bashore, in Duzich the Tex-
as Court of Appeals did not cite any case law to determine the 
limitations period for TDCA claims, and instead relied solely on 
statutory authority. The court held that for “allegations of negli-
gence, gross negligence, intentional infliction of emotional dis-
tress, negligent infliction of emotional distress, and unfair debt 
collection practices[,] [e]ach of these causes have two-year statutes 
of limitations.”9 The court in Duzich created a legal knot by list-
ing the authorities for these claims in a string citation. The court 
cited Tex. Civ. Prac. & Rem. Code Ann. § 16.003, Tex. Rev. Civ. 
Stat. Ann. § 5069–11.11, and Tex. Bus. & Com. Code Ann. § 
17.565.10 Because Duzich is a state case and has not received a 

negative treatment in a higher state court, it is still good law.
 Although the following case is merely persuasive in state 
courts, the court in Vine v. PLS Financial Services offers a relative-
ly thorough analysis of the authorities cited by the court in Duz-
ich, and best explains how the limitations periods of the TDCA 
and DTPA should be interpreted. The court in Vine did not come 
to the same conclusions as the court in Duzich. Addressing the 
authorities cited in Duzich regarding the limitations period of 
TDCA claims, the court in Vine noted that because the statutes 
cited for the allegations were listed in a string citation, it was not 
clear which statutory provision applied to which type of claim, so 
the court evaluated the merits of each statute.11 
 First, the court addressed Tex. Bus. & Com. Code Ann. 
§ 17.565, outlining the two-year statute of limitations for the 
DTPA, and concluded that because the TDCA claim was brought 
independently of the DTPA, the statute was inapplicable.12 Sec-
ond, the court stated that Tex. Rev. Civ. Stat. § 5069 was repealed 
in 1997 and that because “the 
Texas Finance Code does not 
contain a statute of limita-
tions. . . as it currently stands 
this code section provides no 
support whatsoever for a two-
year statute of limitations on 
claims for unfair debt collec-
tion practices.”13 
 Third, regarding Tex. Civ. 
Prac. & Rem. Code § 16.003, 
the court argued that the 
code’s “language does not apply to a suit for the type of unlaw-
ful debt collection practices that are at issue here.”14 The court 
explained that the § 16.003 language regarding trespass, conver-
sion of personal property, personal injury, forcible entry, and forc-
ible detainer could not have been intended to be encompassed 
by “debt collection” unless “defined enormously broadly.”15 The 
court in Vine thus concluded that the two-year limitations period 
was inappropriate “[w]ithout a clear indication from Texas state 
courts or the Texas legislature that debt collection practices were 
meant to fall with § 16.003’s ambit.”16 
 Absent a clear position on the issue by Texas courts, the court 
in Vine opted for the four-year residual statute of limitations pe-
riod, describing it as a “more appropriate” limitations period than 
the two year period invoked in Duzich and the cases that relied 
on it.17 Texas Civil Practice and Remedies Code §16.051 provides 
a residual limitations period for “[e]very action for which there is 
no express limitations period, except an action for the recovery 
of real property, [that] must be brought not later than four years 
after the day the cause of action accrues”18 Ordinarily, if a statute 
does not contain an express statute of limitations period, courts 
will apply the residual four year statute of limitations. Because the 
TDCA does not have an explicit statute of limitations listed, it 
may be argued that the Vine court was correct in concluding that 
the residual statute of limitations should apply. 

While Vine has not been overruled, the Fifth Circuit also 
addressed the limitations period of TDCA claims in Clark v. 
Deutsche Bank National Trust Company.19 The Clark opinion was 
published six days after Vine’s, so the lower court did not cite to 
the Fifth circuit opinion. The Fifth circuit followed the path of 
previous lower court decisions and concluded that the TDCA has 
a two-year limitations period, citing Galindo and § 16.003.20 

Although the Vine court’s decision is merely persuasive au-
thority in state courts (and is in direct conflict with the Clark 
decision) it makes reasonable arguments against the two-year 
limitations period. Due to the lack of case law supporting and ex-
plaining the current limitations period, the line of reasoning used 

State court case 
law on the TDCA 
limitations period 
is thin, and its 
analysis of what 
the limitations 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000168&cite=TXBCS17.565&originatingDoc=If6c358a0fc7511e7818da80a62699cb5&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000168&cite=TXBCS17.565&originatingDoc=If6c358a0fc7511e7818da80a62699cb5&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
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in Vine could produce favorable results for an attorney seeking to 
challenge the current application of the law.

III.  TDCA and the DTPA Tie-In Provision
The DTPA is a consumer protection law meant to protect 

against “false, misleading, and deceptive business practices, un-
conscionable actions, and breaches of warranty and to provide 
efficient and economical procedures to secure such protection.”21 
As stated previously, Section 17.565 of the Business and Com-
merce Code sets out the limitations period for DTPA claims, 
which means that unlike the TDCA, the DTPA has an express 
limitations period of two years.22 The code states, in part, that 
“[a]ll actions brought under this subchapter must be commenced 
within two years after the date on which the false, misleading, 
or deceptive act or practice occurred or within two years after 
the consumer discovered or in the exercise of reasonable diligence 
should have discovered the occurrence of the false, misleading, or 
deceptive act or practice.”23

The TDCA contains a tie-in provision for the DTPA. Section 
392.404 of the TDCA states that “[a] violation of this chapter is 

a deceptive trade practice un-
der Subchapter E, Chapter 
17, Business & Commerce 
Code, and is actionable un-
der that subchapter.”24 In 
other words, if a person has a 
claim under the TDCA, they 
also have a separate claim 
under the DTPA.

Due to the TDCA’s lack 
of an express limitations pe-

riod, it may be unclear what effect the DTPA’s limitations period 
may have on TDCA claims. Conveniently, the court in Vine also 
addressed the interplay between the TDCA and DTPA regarding 
limitations periods. Regarding pure TDCA claims brought inde-
pendently of the DTPA, as stated previously the court in Vine 
found the DTPA limitations period inapplicable.25 This approach 
makes sense because, absent a clear statutory authority, it would 
be absurd to arbitrarily apply the limitations period controlling 
one type of claim to another.

Regarding tie-in claims, the courts in Vine and Bashore both 
concluded that the two-year statute of limitations was applicable 
to TDCA claims that were tied into the DTPA.26 This means that 
when making a DTPA claim through the TDCA tie-in provision, 
the tied in DTPA claim is constrained by the restrictions that ac-
company ordinary, independent DTPA claims. The TDCA claim, 
however, would still exist independent of the DTPA under the 
suggested four-year limitations period.

IV. 2019 Amendment to the TDCA
In 2019, the Texas Legislature passed the Fair Consumer 

Debt Protection Act.27 This act added section 392.307 to Chap-
ter 392 of the finance code.28 Section 392.307 states, in part, that  
“A debt buyer may not, directly or indirectly, commence an ac-
tion against or initiate arbitration with a consumer to collect a 
consumer debt after the expiration of the applicable limitations 
period provided by Section 16.004, Civil Practice and Remedies 
Code, or Section 3.118, Business & Commerce Code.”29 This 
provision is the only portion of the TDCA that explicitly refer-
ences a statute of limitations period.30 

The significance of this amendment is manifold because it 
raises several issues. First,             §  16.004 of the Civil Prac-
tices and Remedies Code states that “[a] person must bring suit 
on the following actions not later than four years after the day 
the cause of action accrues: (1) specific performance of a contract 
for the conveyance of real property; (2) penalty or damages on 
the penal clause of a bond to convey real property; (3) debt; (4) 
fraud; or (5) breach of fiduciary duty.”31 Second, Section 3.118 of 
the Business & Commerce Code states that “an action to enforce 
the obligation of a party to pay a note payable at a definite time 
must be commenced within six years after the due date or dates 
stated in the note or, if a due date is accelerated, within six years 
after the accelerated due date.”32 If the current application of the 
limitations period remains unchanged, then it seems that a debtor 
making a claim under the TDCA would be limited to a two-year 
limitation period while a debt buyer would have between an ad-
ditional two to four years to make a claim. It seems absurd that an 
act that is primarily used to prevent hostile debt collector action 
would have such unequal terms that benefit collectors more than 
debtors. 

Attorneys seeking to challenge the applicability of the two-
year limitations period could argue that the 2019 amendment 
makes it clear that it would be an absurd result for debtors to have 
a shorter limitations period than collectors in a statute meant to 
protect debtors. Attorneys seeking to uphold the two-year limita-
tions period in light of previously discussed criticisms against it 
could argue that the 2019 amendment suggest that the legislature 
is aware of issues with the TDCA and that it would have length-
ened the limitations period by statute if it disagreed with how 
courts have been applying the law.

V.  What Should the Statute of Limitations for TDCA Claims 
Be?

The residual limitations period provision states that “every 
action for which there is no express limitations period has a limi-
tations period of four years.33 By the unambiguous language of 
the text, the TDCA does not have an express limitations period. 
Therefore, the residual statute of limitations period should be the 
limitations period used by the courts. The absence of a statute of 
limitations period does not ipso facto mean that the legislature 
did not contemplate a limitations period and refrain from imple-
menting one. Due to the strong language of the residual statute 
of limitations statute, courts should view the absence of a limita-
tions period in the TDCA as the legislature invoking the residual 
statute of limitations period. 

VI. Conclusion
Despite the clear language of The Texas Civil Practice and 

Remedies Code §16.051, the residual statute of limitations, 
courts have erred in using the two-year statute of limitations 
period for pure TDCA claims. DTPA tie-in claims arising from 
TDCA claims are rightly limited to a two-year imitations period. 
Of all of the courts that have discussed the limitations period of 
TDCA claims, the court in Vine provided the best construction. 

The tied in 
DTPA claim is 
constrained by 
the restrictions 
that accompany 
ordinary, 
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The court’s opinion in Vine that allows for a four-year statute of 
limitations period for pure TDCA claims and a two-year statute 
of limitations period for DTPA tie-in claims should be adopted 
in future cases.

* Mitchell Armstrong is a 3L at the University of Houston Law Cen-
ter. He received his B.A. from Texas A&M University.
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Consumer News Alert
Recent Decisions

S
ince 2006, the Center for Consumer Law has 
published the “Consumer News Alert.” This short 
newsletter contains everything from consumer tips 
and scam alerts, to shopping hints and financial 
calculators. It also has a section just for attorneys 
highlighting recent decisions. The alert is delivered 
by email three times a week. Below is a listing of 

some of the cases discussed during the past few months. If a link 
does not work, it may be necessary to cut and paste it to your 
browser. To subscribe and begin receiving your free copy of the 
Consumer News Alert in your mailbox, visit http://www.people-
slawyer.net/

U.S. SUPREME COURT

CFPB Director may be fired. The U.S. Supreme Court held that 
the Consumer Financial Protection Bureau’s structure unconsti-
tutionally insulates the agency from presidential oversight and 
must be altered. The Court rejected a limit that the Dodd-Frank 
Act placed on the president’s ability to fire the head of the agency.

Joined by Justices Clarence Thomas, Samuel Alito, Neil 
Gorsuch and Brett Kavanaugh, Chief Justice John Roberts con-
cluded that Congress went too far with the tenure protection it 
gave to the CFPB’s director in Dodd-Frank, which bars the presi-
dent from ousting the agency’s top official except for “inefficiency, 
neglect of duty or malfeasance.” But the high court stopped short 
of striking down the CFPB entirely, declaring instead that the 
agency’s constitutional flaw could be fixed by narrowly elimi-

nating just this “for-cause” removal restriction. Seila Law LLC 
v. Consumer Financial Protection Bureau, https://www.suprem-
ecourt.gov/opinions/19pdf/19-7_n6io.pdf

Supreme Court upholds Telephone Consumer Protection Act broad 
ban on autodial calls to cell phones.  TCPA exception for call regard-
ing federally backed debt held invalid. The Supreme Court upheld 
the Telephone Consumer Protection Act’s sweeping ban on au-
todialed calls to cellphones, but found that an exception to that 
prohibition for calls made to collect federally backed debts must 
fall, rejecting an argument that would have drastically reduced the 
flood of litigation under the decades-old statute. William P. Barr 
et al. v. American Association of Political Consultants Inc. et al., 
case number 19-631, in the U.S. Supreme Court. https://www.
supremecourt.gov/opinions/19pdf/19-631_2d93.pdf

FEDERAL CIRCUIT COURTS OF APPEALS

Court adopts the “face-of-the-award” rule. The Tenth Circuit U.S. 
Court of Appeals adopted the “face-of-the award” rule for dealing 
with arbitrator errors in damage calculations under Section 11(a) 
of the FAA, despite granting “double recovery” to an elderly cou-
ple. The couple’s expert testified their out-of-pocket losses were 
about $292,000 and their actual damages, based on returns from 
appropriate investments, were between $485,000 and $610,000. 
In their final prayer for relief at the hearing, the couple asked only 
for market-adjusted damages. The FINRA arbitrators found for 
the couple and awarded them both their net out-of-pocket and 

http://www.peopleslawyer.net/
http://www.peopleslawyer.net/
https://www.supremecourt.gov/opinions/19pdf/19-7_n6io.pdf
https://www.supremecourt.gov/opinions/19pdf/19-7_n6io.pdf
https://www.supremecourt.gov/opinions/19pdf/19-631_2d93.pdf
https://www.supremecourt.gov/opinions/19pdf/19-631_2d93.pdf
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their market adjusted damages of $777,092, plus interest, attor-
neys’ fees, and costs.

The couple moved to confirm the award, arguing the 
court could modify the award to correct the alleged double re-
covery only if there was an “evident material miscalculation of 
figures” on the face of the award. The U.S. District Judge agreed 
with the couple and adopted the “face-of-the-award” rule which 
holds that a miscalculation or mistake is “evident” only if it ap-
pears in the award. The Tenth Circuit affirmed.

With this decision, the 10th Circuit joins the Fourth, 
Sixth, and Eleventh Circuits in affirming the “face-of-the-award” 
rule, widening the split in the circuits. The Fifth and Seventh Cir-
cuits allow courts to consider some parts of the record. 
Mid Atl. Capital Corp. v. Bien, No. 18-1195, 2020 WL 1860125 
(10th Cir. Apr. 14, 2020). https://law.justia.com/cases/federal/
appellate-courts/ca10/18-1195/18-1195-2020-04-14.html

TCPA consent cannot be revoked. The Eleventh Circuit held that 
consumers who consent to receive Telephone Consumer Protection 
Act-barred robocalls through a binding contract can’t later revoke 
that permission, even though federal regulations say consent can be 
revoked at any time. The panel let Dish Network off the hook for 
alleged violations of the Telephone Consumer Protection Act find-
ing the satellite provider had permission to continue robocalling a 
subscriber under that individual’s service contract. 

Although onetime Dish customer Linda Medley and her 
legal team repeatedly reached out to the company to try to revoke 
her consent, the Eleventh Circuit said she can’t withdraw permis-
sion built into a legally binding agreement. “Permitting Medley 
to unilaterally revoke a mutually-agreed-upon term in a contract 
would run counter to black-letter contract law in effect at the 
time Congress enacted the TCPA,” the panel said. Linda Medley 
v. Dish Network, LLC, case number 18-13841, in the U.S. Court 
of Appeals for the Eleventh Circuit. https://casetext.com/case/
medley-v-dish-network-llc 

Market survey solicitations can violate TCPA. A divided Third Cir-
cuit panel ruled that unwanted faxes soliciting to buy products or 
services, rather than to sell them, could be considered violations 
of the Telephone Consumer Protection Act.

A three-judge panel ruled 2-1 that faxes seeking out 
doctors to participate in market research surveys in exchange 
for monetary compensation should be considered unwanted so-
licitations because they were clearly commercial in nature even 
if they weren’t offering anything for sale. The court stated, “We 
do not doubt that a recipient of a fax offering to buy goods 
or services from the recipient would consider the fax to be an 
advertisement….” “After all, a fax attempting to buy goods or 
services is no less commercial than a fax attempting to sell goods 
or services.”

In a dissenting opinion, however, Judge Kent Jordan 
said he believed the majority’s opinion added words to the stat-
ute that simply weren’t there. He pointed to language in the 
TCPA defining advertisement as “material advertising the com-
mercial availability or quality of any property, goods or services.”
Richard Fischbein v. Olson Research Group Inc. et al., case 
number 19-3018, and Robert Mauthe v. ITG Inc. et al., case 
number 19-3222, both before the U.S. Court of Appeals for the 
Third Circuit. https://law.justia.com/cases/federal/appellate-
courts/ca3/19-3018/19-3018-2020-05-15.html and https://
casetext.com/case/robert-w-mauthe-md-pc-v-itg-inc

Fifth Circuit stays mail-in voting order. The Fifth Circuit upended 
a district court order won by Texas Democrats that directed the 
Lone Star State to allow all voters to use mail-in ballots, with the 

appeals panel saying the lower court’s decision “will be remem-
bered more for audacity than legal reasoning.”

The opinion slammed the May 19 order by a Western 
District of Texas judge overseeing a case in which the Texas Dem-
ocratic Party asked the federal court to help determine what elec-
tions will look like during the coronavirus pandemic. The court 
stated:

“In an order that will be remembered more for audacity 
than legal reasoning, the district judge intervenes just 
weeks before an election, entering a sweeping prelimi-
nary injunction that requires state officials, inter alia, 
to distribute mail-in ballots to any eligible voter who 
wants one.” “But because the spread of the virus has not 
given ‘unelected federal jud[ges]’ a roving commission 
to rewrite state election codes, we stay the preliminary 
injunction pending appeal.”

Texas Democratic Party et al. v. Abbott et al., case number 20-
50407, in the U.S. Court of Appeals for the Fifth Circuit. https://
law.justia.com/cases/federal/appellate-courts/ca5/20-50407/20-
50407-2020-06-04.html

Settlement of individual claims moots class allegations. Can a plain-
tiff settle his or her individual claim and then continue to chase 
the class allegations? The Ninth Circuit says no. 

The plaintiff brought relatively straightforward claims 
for alleged missed break periods under the law of the state of 
Washington. After what the court described as “several years of 
litigation,” the district court found no basis, and refused, to cer-
tify a class. At that point, the plaintiff settled his individual claims 
but purported not to have resolved his “Class Claims.” Following 
the entry of final judgment, the plaintiff appealed the prior denial 
of certification.

The Ninth Circuit concluded that the settlement moot-
ed the class claims, and it dismissed the appeal. It found that the 
plaintiff could not pursue class claims simply because he had not 
dismissed them but needed a genuine financial stake in the out-
come of the class claims. It rejected the notion that his desire for 
an incentive award or fear of liability for costs advanced by his 
attorneys would constitute such an interest.  
Brady v. AutoZone Stores, Inc., Case No. 19-35122 (9th Cir., 
June 3, 2020). https://law.justia.com/cases/federal/appellate-
courts/ca9/19-35122/19-35122-2020-06-03.html

Court evaluates debt collection letter by unsophisticated debtor stan-
dard. The Seventh Circuit affirmed a motion to dismiss a FD-

CPA class action claim based on 
a series of letters. The court noted 
that “a claim under § 1692e may 
be dismissed when it is clear from 
the face of the communication 
that no reasonable person, how-
ever unsophisticated, would be 
deceived by the allegedly false or 
misleading statement.” Review-

ing the letters on their face, the court concluded, “Our case law 
makes clear that ‘mere speculation’ by the plaintiff that a collec-
tion letter is misleading is insufficient to survive a debt collector’s 
motion for summary judgment.” 
Johnson v. Enhanced Recovery Co., 2020 U.S. App. LEXIS 
18086 (7th Cir. 2020). https://law.justia.com/cases/federal/ap-
pellate-courts/ca7/19-1210/19-1210-2020-06-09.html 

Punitive damage award under Fair Credit Reporting Act reversed. 
The Eleventh Circuit ruled that the credit reporting company’s 
actions misreporting a consumer’s credit history were not willful 

Court evaluates 
debt collection 
letter by 
unsophisticated 
debtor standard. 
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violations of the Fair Credit Reporting Act and did not warrant 
punitive damages.

The court found that, though Experian Information 
Solutions Inc. acted negligently with regard to consumer Shaun 
Younger — whose disputed debt the company refused to investi-
gate — there was no proof at trial demonstrating that this action 
was something other than just careless. The verdict of willfulness 
cannot stand on this record.”
Younger v. Experian Information Solutions Inc. LLC, case num-
bers 19-11487 and 19-11940, in the U.S. Court of Appeals for 
the Eleventh Circuit. https://law.justia.com/cases/federal/appel-
late-courts/ca11/19-11487/19-11487-2020-06-19.html

Separate violations of FDCPA are subject to new statute of limita-
tions. The Fourth Circuit joins the Eighth and Tenth Circuit, 
holding each violation of the FDCPA gives rise to a separate claim 
governed by its own statute of limitations period. 

Homeowner alleged numerous violations of the Fair 
Debt Collection Practices Act by a law firm between April 16, 
201 and Feb. 6, 2018. On April 5, 2018, the homeowners filed a 
complaint against the law firm under the FDCPA. In their com-
plaint, the homeowners alleged that the law firm violated various 
provisions of the FDCPA by engaging in unfair debt collection 
practices and by improperly communicating with the homeown-
ers after they had disputed the debt and had made a written re-
quest that the law firm cease further communications. The law 
firm responded by seeking dismissal of the complaint as untimely 
or, in the alternative, for summary judgment.

The trial court granted the law firm’s motion to dismiss 
the complaint based on the statute of limitations holding that the 
entire complaint was time-barred because the more recent vio-
lations that the homeowners alleged were of the “same type” as 
other violations that occurred outside the one-year limitations pe-
riod. The homeowners appealed. To the Fourth Circuit.The sole 
question on appeal was whether the trial court erred in conclud-
ing that all the homeowners’ claims were barred by the FDCPA’s 
statute of limitations.

The Fourth Circuit first acknowledged that under the 
FDCPA, claims must be brought “within one year from the 
date on which the violation occurs.” 15 U.S.C. § 1692k(d). The 
Court noted, however, that nothing in the FDCPA suggests that 
“similar” violations should be grouped together and treated as a 
single claim for purposes of the FDCPA’s statute of limitations. 
The court found that a “separate violation” of the FDCPA occurs 
“every time” an improper communication, threat, or misrepresen-
tation is made.   The Court concluded that Section 1692k(d) es-
tablishes a separate one-year limitations period for each violation 
of the FDCPA. Bender v. Elmore & Throop, P.C. https://www.ca4.
uscourts.gov/Opinions/191325.P.pdf. See also Demarais v. Gurst-
el Chargo, P.A., 869 F.3d 685, 694 (8th Cir. 2017); Llewellyn v. 
Allstate Home Loans, Inc., 711 F.3d 1173, 1188 (10th Cir. 2013).  

Arbitration clause limiting borrowers’ statutory rights is unenforce-
able. The Third Circuit affirmed a district court’s denial of de-
fendants’ motion to compel arbitration, holding that an arbitra-
tion clause contained within an online tribal lender’s payday loan 
agreement impermissibly strips borrowers of their right to assert 
statutory claims and is, therefore, unenforceable. Williams v. 
Medley Opportunity Fund https://law.justia.com/cases/federal/
appellate-courts/ca3/19-2058/19-2058-2020-07-14.html

FEDERAL DISTRICT COURTS

FCRA personal jurisdiction may be very broad. The doctrine of 
“personal jurisdiction” in federal courts generally asks whether 

the court is empowered with jurisdiction to issue rulings against a 
party and enforce those rulings against the party. Generally, per-
sonal jurisdiction is based on the state(s) in which the plaintiff 
and defendant reside, where the complained-of activity occurred, 
and where the harm was felt. The U.S. District Court for the 
Eastern District of Pennsylvania added a new category for Fair 
Credit Reporting Act (FCRA) cases—the residence of a third-
party consumer reporting agency (CRA).

Plaintiff alleged she visited the dealership to inquire 
about a car but did not sign any agreement or otherwise agree 
to buy a car or submit an application for financing or consent to 
the dealership’s procurement of a consumer report. She alleges 
the dealer nonetheless directly accessed her credit report through 
Trans Union, LLC (a resident of Pennsylvania) and submitted 
loan applications to six lenders who each pulled her credit report. 
Rogers sued for violation of the FCRA. The dealership moved 
to dismiss for lack of personal jurisdiction, among other reasons, 
noting it was a Delaware resident and Rogers visited the dealer-
ship in Delaware.
The Court denied the motion. First, the court dispatched Rog-
ers’s argument that the court had general personal jurisdiction 
over the dealership—general jurisdiction only exists in the de-
fendant’s “home” forum and, here, that was Delaware. But the 
court concluded it did have specific personal jurisdiction over the 
dealership for two reasons. First, the dealership knew Rogers was 
a Pennsylvania resident when it caused the credit reports to be 
pulled. The court also concluded specific jurisdiction existed for 
the independent reason that the dealership purposefully availed 
itself of Pennsylvania laws by purchasing credit reports from a 
Pennsylvania CRA—Trans Union. In other words, Trans Union’s 
residence became the dealership’s residence in the specific per-
sonal jurisdiction analysis. Rogers v. Smith Volkswagen, Ltd., 
No. 19-2567 (E.D. Pa. April 6, 2020). https://casetext.com/case/
rogers-v-smith-volkswagen-ltd

Judge denies motion by Trump and the Trump Corporation to com-
pel arbitration related to multi-level marketing scheme. Judge Scho-
field  of the Southern District of New York. denied the motion 
by Donald Trump, the Trump Corporation, and other Trump 

family members to com-
pel arbitration of claims 
related to the multi-level 
marketing scheme CAN. 
Defendants argued that, 
because the plaintiffs had 
agreed to arbitrate any 
claims they might have 
against ACN, the same 
arbitration clause should 
force arbitration of any 

claims against the Trump defendants related to their endorsement 
of ACN.

Judge Schofield found that the defendants had failed 
to show the required relatedness from the plaintiffs’ perspective 
between ACN and the Trump defendants in order to apply equi-
table estoppel:

The relatedness prong is not met in this case. Plaintiffs 
claim that Defendants wrongfully held themselves out 
as offering an independent endorsement of ACN. Plain-
tiffs were not aware that ACN was paying Defendants to 
promote and endorse the company, and, consistent with 
that understanding, Plaintiffs did not treat ACN and 
Defendants as at least somewhat interchangeable with 
respect the plaintiffs’ rights and responsibilities under 
the relevant contract. Plaintiffs had no reason to know 

Judge denies motion 
by Trump and the 
Trump Corporation 
to compel arbitration 
related to multi-level 
marketing scheme.
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that Defendants were affiliated with ACN in a such a 
way that it would be unfair to allow Plaintiffs to avoid 
arbitration with Defendants, given their commitment to 
ACN to arbitrate. 

Jane Doe v. The Trump Corporation. https://www.sdnyblog.com/
files/2020/04/18-Civ.-09936-2020.04.08-ACN-Order-Deny-
ing-Motion-to-Compel-Arbitration.pdf

FDCPA one-year limitations period extends to next week-day 
after a weekend. U.S. District Court for the Northern District 
of Texas held a debt collector violated the Fair Debt Collection 
Practices Act in connection with inaccurate information reported 
to the credit bureau. In addition to holding the statute of limita-
tions had not run, the court found that the debt collector vio-
lated the FDCPA by communicating credit information that the 
debt collector knows or should know to be false. Krier v. United 
Revenue Corp. Krier v. United Revenue Corp., 2020 U.S. Dist. 
LEXIS 74844

Consumer must individually arbitrate claim against debt collector. A 
federal judge in New Jersey granted a debt collector’s request to 
force a woman behind a proposed class action over its collection 
letters to arbitrate her Fair Debt Collection Practices Act claim on 
an individual basis. The court found she was bound by an arbitra-
tion provision in an underlying credit card agreement.

Under the plaintiff’s credit card agreement with the 
South Dakota-based bank, “arbitration is mandatory for claims 
by ‘you or us,’ which explicitly includes FPB and ‘the employees, 
parents, subsidiaries, affiliates, beneficiaries, agents and assigns of 
you and us,’” the judge noted.

The judge found that “The collection agreement — par-
ticularly the explicit authority to settle claims — makes Rush-
more PBC’s agent.” “As an agent of PBC, Rushmore may enforce 
the arbitration agreement. ... And the individual defendants are 
unquestionably Rushmore’s employees. Thus, all defendants may 
enforce the arbitration clause.”
Tailor et al. v. Rushmore Service Center LLC et al., case number 
2:18-cv-13698, in the U.S. District Court for the District of New 
Jersey. https://law.justia.com/cases/federal/district-courts/new-
jersey/njdce/2:2018cv13698/383325/26/

Defendant avoids a class action suit by adding a class action arbi-
tration provision after suit is file. Plaintiff, filed suit on behalf of 
herself and similarly situated Shutterfly users. U.S. District Judge 
Mary Rowland found that Plaintiff must arbitrate her claims even 
though Defendant amended its arbitration clause after the lawsuit 

had begun.
 The Court found that Shut-
terfly’s Terms of Use included 
a valid change-in-terms pro-
vision, which informed users 
“Shutterfly had the right to 
unilaterally modify its terms, 
the modified terms would be 
posted on Shutterfly’s web-
site, and that continued use 

of Shutterfly’s products constitutes acceptance of the modified 
terms.” After Shutterfly posted this amendment in 2015, Plaintiff 
subsequently placed four orders for products and continued to 
use her Shutterfly account through 2019.

Plaintiff argued she “did not agree to arbitration before 
she filed this lawsuit in June 2019, and that the September 2019 
email was an attempt to retroactively force her into arbitration.” 
The Court found that Plaintiff is bound by the 2015 modifica-
tion. In other words, by continuing to use Defendant’s products 

after the 2015 notice, Plaintiff “agreed that her continued use of 
Shutterfly’s services would communicate her assent to the most 
recent version of the Terms and Use posted online at the time of 
her use.” Accordingly, the Court granted Shutterfly’s motion to 
compel arbitration for Plaintiff. Miracle-Pond v. Shutterfly, Inc., 
No. 19 cv 04722, 2020 U.S. Dist. LEXIS 86083 (N.D. Ill. May 
15, 2020). https://law.justia.com/cases/federal/district-courts/il-
linois/ilndce/1:2019cv04722/366727/68/

Court awards prejudgment interest for the period before and after 
an arbitration award, despite the panel’s prior refusal to award in-
terest. An arbitration panel found that TIG owed Exxon the full 
$25 million policy limit. Exxon asked the panel to award more 
than $6 million of prejudgment interest running from the date of 
breach. The panel refused, finding that the arbitration agreement 
did not allow it to award prejudgment interest. 

Exxon then asked a federal court to confirm the pan-
el’s award and to order TIG to pay prejudgment interest. Exxon 
asked for prejudgment interest from the date of breach until the 
date of the arbitration panel’s award and the date of the arbitra-
tion panel’s award until the date of the court’s order confirming 
the panel’s award. The Court granted that request.

For interest from the date of breach until the panel’s 
award, the court found it could consider the issue given that 
the panel found it was without jurisdiction to do so. While the 
arbitration provision in the parties’ contract did not permit the 
panel to award prejudgment interest, that provision did not bar 
the court from awarding prejudgment interest. Thus, the Court 
awarded prejudgment interest from the date of breach until the 
date of the panel award and from the date of the panel award until 
the date of the court’s order. As the court explained, to decline 
the imposition of interest would embolden parties, like insur-
ers, to wrongfully withhold payment with no material repercus-
sion. ExxonMobil Oil Corp. v. TIG Ins. Co., No. 16-cv-9527 
(S.D.N.Y. May 18, 2020). https://law.justia.com/cases/federal/
district-courts/new-york/nysdce/1:2016cv09527/466289/49/ 

Unsolicited fax for free webinar does not violate TCPA. A Pennsylva-
nia district court held an unsolicited fax to a doctor’s office offer-
ing a free webinar was not an “advertisement” in violation of the 
Telephone Consumer Protection Act, because there was nothing 
being sold, a Pennsylvania federal judge has ruled.

Plaintiff claimed defendant’s fax soliciting participation 
in the webinar was a “pretext” for selling the company’s urine-
screening service. The judge found that the fax was not an ad-
vertisement on its face under the language of the TCPA. He also 
ruled the court did not have to follow a 2006 FCC order and 
delve into whether the free seminar was meant to sell services.

“The court concludes that, on its face, the fax is not an 
advertisement.” “The fax and the link associated with 
the fax only discuss a free seminar, not any property, 
goods, or services which are commercially available … 
The fax does not indicate that the plaintiff can purchase 
any product at all.” 

Mauthe v. Millennium Health LLC, case number 5:18-cv-01903, 
in the U.S. District Court for the Eastern District of Pennsylva-
nia. https://law.justia.com/cases/federal/district-courts/pennsyl-
vania/paedce/5:2018cv01903/542500/74/

Slip-and-fall plaintiff is not a consumer under the DTPA. A U.S. 
District court has joined most other courts in finding that a slip-
and-fall plaintiff is not a DTPA consumer. To have standing un-
der the DTPA, the plaintiff must be a “consumer,” as that term is 
defined by the DTPA. A “[c]onsumer,” according to the DTPA, is 
“an individual . . . who seeks or acquires by purchase or lease, any 
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goods or services.”  Geri v. Starbucks Corp., (W.D. Tex. 2020). 
https://scholar.google.com/scholar_case?case=17222312505072
243156&hl=en&as_sdt=6&as_vis=1&oi=scholarr 

DTPA 17.49(e) was only intended to reinforce a prohibition on re-
covery of non-economic bodily injury damages, such as pain and suf-
fering and loss of consortium. A federal district court reviews the 
language and history of the DTPA personal injury exemption 
to correctly conclude that section 17.49(e) does not bar DTPA 
claims for damages from a personal injury. It limits damages to 
sections 17.50(b) and (h).  Perez v. Am. Med. Sys., 2020 U.S. 
Dist. LEXIS 87360 (W.D. Tex. 2020)

STATE COURTS

Leasing company can enforce arbitration agreement from dealership’s 
retail order forms. A two-judge panel of the New Jersey Superior 
Court, Appellate Division, reversed a trial court order denying 
Defendant Hyundai Capital America, Inc.’s application to com-
pel arbitration against Plaintiffs Christopher D. Curiale and Je-
rome C. Curiale. The Appellate Division held that the Defendant, 
as an assignee of a lease, could enforce an arbitration provision 
and class-action waiver contained in the motor vehicle retail order 
that was executed by Plaintiffs and the dealership. The Appel-
late Division further held that the arbitration provision and class 
waiver were not ambiguous. Curiale v. Hyundai Capital Am., 
2020 N.J. Super. Unpub. LEXIS 765. https://law.justia.com/
cases/new-jersey/appellate-division-unpublished/2020/a5565-
18.html

Texas Supreme Court holds subrogation available for mortgagee that 
fails to cure constitutional defect. Answering a question certified to 
it by the U.S. Court of Appeals for the Fifth Circuit, the Supreme 
Court of Texas held that a lender is entitled to equitable subroga-
tion where it failed to correct a curable constitutional defect in the 
loan documents under Tex. Const. art. XVI, 50.

The court noted that “[c]ommon law subrogation has 
coexisted with this constitutional scheme for more than a cen-
tury. In the mortgage context, the doctrine allows a lender who 
discharges a valid lien on the property of another to step into 
the prior lienholder’s shoes and assume that lienholder’s security 
interest in the property, even though the lender cannot foreclose 
on its own lien. This Court has recognized the doctrine in the § 
50 context since at least 1890.”

The court relied on its ruling in LaSalle Bank National 
Association v. White, which held Section 50(e) “does not destroy 
the well-established principle of equitable subrogation.” It “con-
tains no language that would indicate displacement of equitable 
common law remedies was intended, and we decline[d] to engraft 
such a prohibition onto the constitutional language.”
Federal Home Loan Mortgage Corporation v. Zepeda, https://
www.txcourts.gov/media/1446458/190712.pdf

Colorado court says bank’s interest rate does not pass to a non-bank. 
A Colorado state judge found that a nonbank must abide by the 
state’s interest rate caps when it takes on loans from a out-of-state 
partner bank that can legally charge higher rates. The ruling is 
consistent with the Second Circuit’s decision in Madden v. Mid-
land Funding, LLC., 786 F.3d 246, 250 (2d Cir. 2015).

The Denver District Court Judge agreed with the Colo-
rado Attorney General’s Office that while federal law allows the 
New Jersey-based bank to lend in Colorado at rates above the 
local legal limits, those higher permissible rates don’t carry over 
when the bank’s loans are transferred to Marlette Funding LLC, 
a nonbank. Fulford v. Marlette Funding LLC et al., case number 

2017-cv-30376, in the District Court for the City and County of 
Denver, Colorado.
https://www.law360.com/articles/1281797/attachments/0

Written arbitration agreement is enforceable even if not signed. A 
Texas district court compel arbitration, notwithstanding that the 
agreement was not signed. The FAA requires an agreement to ar-
bitrate be in writing, but it contains no requirement the writ-
ing be signed by the parties. The court also consider whether the 
agreement bound non-parties. Applying “Erie guess” that the 
Texas Supreme Court would adopt intertwined claims estop-
pel, non-signatories were also compelled to arbitrate. Castaneda 
v. Volt Mgmt. Corp., EP-19-CV-00338-FM, 2020 WL 2308699 
(W.D. Tex. May 8, 2020). https://www.leagle.com/decision/infd-
co20200517q47

Texas lottery contractor not entitled to state’s immunity. In two cases, 
a divided Texas Supreme Court held a government contractor 
can’t escape two $500 million fraud lawsuits over allegedly mis-
leading lottery scratch-off games. The court declined to extend 
the immunity enjoyed by the Texas Lottery Commission to the 
private company it partnered with.

The panel trimmed the suit, however, tossing Nettles’ 
claims of conspiracy and aiding and abetting an alleged fraud by 
the commission. However, it determined the Texas Lottery Com-
mission didn’t have sufficient control over the actions that led to 
the fraud claims — Gtech’s choices in writing the game instruc-
tions — for immunity to apply and end the litigation.
The majority said “close supervision and final approval” over a 
contractor’s work is not the same as “the government specifying 
the manner in which a task is to be performed.” And in this case, 
the commission did not tell Gtech how to write the instructions, 
the panel held. Dawn Nettles v. Gtech Corp. et al., case number 
17-1010, https://casetext.com/case/nettles-v-gtech-corp-8 and 
Gtech Corp. v. James Steele et al., case number 18-0159, in the 
Texas Supreme Court https://law.justia.com/cases/texas/third-
court-of-appeals/2018/03-16-00172-cv.html

DTPA claim dismissed based on Texas Citizen Protection Act. Plain-
tiff sued under the DTPA, claiming the Roofing Contractors 
Association of Texas [RCAT] issuance of a  private “license” to 
its members and any resulting advertising is misleading to the 
“unsuspecting public” because licensure is a term of art associated 
with an administrative function of the State of Texas.

The court of appeals affirmed the dismissal of the suit 
under the TCPA, finding that RCAT’s was exercising its right to 
free speech, which includes a communication made in connection 
with a “matter of public concern.” The court note that a matter of 
public concern includes issues related to “community well-being” 
or “goods products or services in the market.”
Thoman v. Roofing Contractors Ass’n of Tex.,(Tex. App-Austin 
2020). https://casetext.com/case/thoman-v-roofing-contractors-
assn

Court holds veterinarian exempt from DTPA. The Texas Occupa-
tions Code states:

Subchapter E, Chapter 17, Business & Commerce 
Code, does not apply to a claim against a veterinarian 
for damages alleged to have resulted from veterinary 
malpractice or negligence.122 
This provision appears to require negligence or mal-

practice. Consumer sued her veterinarian alleging negligence and 
DTPA misrepresentations. The Austin Court of Appeals held that 
the exemption applied, despite the fact that there was no evidence 
of negligence or damages produced by negligence, and summa-
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ry judgment was entered on this claim. An interesting question 
arising in the application of this provision is whether there must 
actually be “negligence” to bar the DTPA claim, or is a mere “al-
legation” sufficient? Should consumer be careful about adding a 
negligence claim in a suit against a veterinarian? Connor v. Hill 
Country Animal Hosp.,2019 Tex. App. LEXIS 9133 (Tex. App. 
2019, no pet. h.). https://casetext.com/case/connor-v-hill-coun-
try-animal-hosp

Legal malpractice cannot simply be converted to a DTPA claim. The 
Dallas Court of Appeals reviewed a negligence claim against at-
torneys to determine if the attorneys also violated the DTPA. Af-
ter finding sufficient evidence to support a negligence finding, 
the court concluded that the consumers attempt to reclassify the 
conduct as a DTPA violation failed. The court found that each of 
the alleged DTPA violations were simply a reclassification of the 
negligence allegations. “On this record, we conclude the Webbs’ 
DTPA claims are barred by the anti-fracturing rule.” Webb v. El-
lis, 2020 Tex. App. LEXIS 3527 (Tex. App.—Dallas 2020, no 
pet. h.).

FOREIGN COURTS

Canada Supreme Court finds Uber arbitration agreement unconscio-
nable. Plaintiff provides food delivery services in Toronto using 
Uber’s software applications. To become a driver for Uber, H had 
to accept the terms of Uber’s standard form services agreement. 

Under the terms of the agree-
ment, H was required to resolve 
any dispute with Uber through 
mediation and arbitration in 
the Netherlands. The media-
tion and arbitration process re-
quires up-front administrative 
and filing fees of US$14,500, 
plus legal fees and other costs 

of participation. The fees represent most of H’s annual income.
The court found that applying the unconscionability 

doctrine, there was clearly inequality of bargaining power be-
tween Uber and Plaintiff. The arbitration agreement was part of 
a standard form contract and a person in his position could not 
be expected to understand that the arbitration clause imposed a 
US$14,500 hurdle to relief. The improvidence of the arbitration 
clause is also clear because these fees are close to H’s annual in-
come and are disproportionate to the size of an arbitration award 
that could reasonably have been foreseen when the contract was 
entered into.
             Respect for arbitration is based on its being a cost-effec-
tive and efficient method of resolving disputes. When arbitration 
is realistically unattainable, it amounts to no dispute resolution 
mechanism at all. In this case, the arbitration clause is the only 
way H is permitted to vindicate his rights under the contract, 
but arbitration is out of reach for him and other drivers in his 
position. His contractual rights are, as a result, illusory.  Based 
on both the financial and logistic disadvantages faced by H in 
his ability to protect his bargaining interests and on the unfair 
terms that resulted, the arbitration clause is unconscionable and 
therefore invalid. Uber Technologies Inc. v. Heller, https://scc-
csc.lexum.com/scc-csc/scc-csc/en/item/18406/index.do

FEDERAL NEWS

Supreme Court to consider FTC’s right to seek restitution. The U.S. 
Supreme Court announced that it would review the Federal Trade 
Commission’s authority to seek restitution in federal court for 

consumers who have been harmed by fraud and other misconduct 
in the marketplace. Just three weeks after the Court upheld the 
SEC’s authority to seek disgorgement of profits in civil enforce-
ment proceedings (discussed here), the Court agreed to take up 
a circuit split regarding the FTC’s authority to seek monetary re-
lief under the Federal Trade Commission Act. Depending on the 
outcome, the Court’s decision could severely limit what the FTC 
considers one of its “most important and effective enforcement 
tools”—upending its enforcement strategy in both consumer pro-
tection and competition cases. For more read https://www.com-
plianceweek.com/regulatory-policy/supreme-court-to-consider-
scope-of-ftc-enforcement-authority/29177.article. 

STATE NEWS

Debt collectors are transforming the business of our civil courts. In 
Texas, debt claims more than doubled from 2014 to 2018, ac-
counting for 30 percent of the state’s civil caseload by the end of 
that five-year period. This is just one of the findings of a recent 
Pew study.

The study found that the business of state civil courts 
has changed over the past three decades. In 1990, a typical civil 
court docket featured cases with two opposing sides, each with 
an attorney, most frequently regarding commercial matters and 
disputes over contracts, injuries, and other harms. The lawyers 
presented their cases, and the judge, acting as the neutral arbiter, 
rendered a decision based on those legal and factual arguments.

Thirty years later, that docket is dominated not by cases 
involving adversaries seeking redress for an injury or business dis-
pute, but rather by cases in which a company represented by an 
attorney sues an individual, usually without the benefit of legal 
counsel, for money owed. While the number of cases has declined 
more than 18% over the past eight years, debt collection cases are 
rapidly increasing.
The complete study may be found at https://www.pewtrusts.org/
en/research-and-analysis/reports/2020/05/how-debt-collectors-
are-transforming-the-business-of-state-courts

Judge in Texas pioneers trial by Zoom. A Texas state court judge 
charted a new path for trials during the coronavirus pandemic 
Wednesday when he held a one-day bench trial through vid-
eoconferencing service Zoom, overcoming technical difficul-
ties to hear a dispute over roughly $96,000 in attorney fees 
stemming from an insurance case. This is not the first use 
of Zoom in Texas courts, but it is believed to be the first full-
blown trial. Read more here, https://www.law.com/texaslaw-
yer/2020/04/21/now-trending-in-texas-full-blown-bench-trials-
via-zoom/?slreturn=20200722152527
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DECEPTIVE TRADE PRACRTICES ACT CLAIM DIS-
MISSED BASED ON TEXAS CITIZEN PARTICIPATION 
ACT

Thoman v. Roofing Contractors Ass’n of Tex., ___S.W.3d___ 
(Tex. App. 2020).
https://www.leagle.com/decision/intxco20200630624

FACTS: Plaintiff Thomas Thoman sued Roofing Contractors As-
sociation of Texas (“RCAT”) and its directors, alleging Deceptive 
Trade Practices Act (“DTPA”) violations for issuing licenses to its 
members that allowed them to advertise as “licensed roofing con-
tracts.” Thoman alleged the licenses and advertising were mislead-
ing because licensure is a term of art associated with Texas De-
partment of Licensing and Regulation. The district court granted 
RCAT’s motion to dismiss under the Texas Citizens Participation 
Act (“TCPA”). Thoman appealed. 
HOLDING: Affirmed.
REASONING: Thoman argued that the district court erred in 
dismissing his suit under the TCPA because the statute did not 
apply to his claims against RCAT. The TCPA allows a party to 
move for dismissal of any “legal action that is based on… [that] 
party’s exercise of the right of free speech...” Tex. Civ. Prac. & 
Rem. Code § 27.003. Thoman asserted that because RCAT’s 
communication includes allegedly deceptive statements about 
goods or services, RCAT was not exercising a protected First 
Amendment right and, therefore, did not benefit from the pro-
tection of the TCPA.

The court held that RCAT met its burden to show that 
the claim arose from its exercise of the right to free speech under 
TCPA. Under the TCPA, the “exercise of the right of free speech” 
includes any “communication made in connection with a matter 
of public concern.” Tex. Civ. Prac. & Rem. Code § 27.001(7).  
The court held that because Thoman asserted that the licenses 
and references on RCAT’s website falsely implied the superiority 
of certain goods and services, his allegations were predicated on 
“statements” made by RCAT and, therefore, were “communica-
tion” for the purpose of the TCPA. Further, the court determined 
those statements were a “matter of public concern” because they 
purportedly undermined the public’s ability to identify qualified 
construction contractors. Thus, the court held the TCPA was ap-
plicable and affirmed the lower court’s dismissal. 

LEGAL MALPRACTICE CANNOT SIMPLY BE CON-
VERED TO A DECEPTIVE TRADE PRACTICES ACT 
CLAIM

Webb v. Ellis, ___ S.W.3d ___(Tex. App. 2020).
h t t p s : / / l a w. j u s t i a . c o m / c a s e s / t e x a s / f i f t h - c o u r t - o f -
appeals/2020/05-19-00673-cv.html

FACTS: Plaintiff Michael Webb, individually and as representa-
tives of the estates of Wayne and Rosemary Webb, and David 
Webb (the “Webbs”) hired attorney Defendant Alfred Ellis and 
the law firm of Sommerman & Quesada, L.L.P (the “Attorneys”) 
to represent them in a product liability suit after a fire in the 
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Webbs’ home. During mediation, opposing counsel stated Webb 
would face problems proving causation of the fire and Webb 
asked Ellis if it would be necessary to retain additional experts. 
Ellis responded in the negative. After Ellis persuaded the Webbs 
to settle their claim, the Webbs retained an expert who was able 
to determine the cause of the fire. 

The Webbs filed a legal malpractice suit and violations 
of the DTPA. The Attorneys filed a no-evidence motion for sum-
mary judgement on appellants’ malpractice and DTPA claims 
and a traditional motion for partial summary judgement on the 
Webbs’ DTPA claim, asserting that claim is barred by the anti-
fracturing rule and is exempt from DTPA liability. The trial court 
granted the motions for summary judgement. 
HOLDING: Affirmed in part, reversed in part, and remanded. 
REASONING: The Attorneys argued that the Webbs’ DTPA 
claim should have been dismissed because it was nothing more 
than an impermissible division or fracturing of the Webbs’ profes-
sional negligence claims, and the professional-services exemption 
barred liability.
 The Court accepted the Attorneys’ argument and rea-
soned that Texas courts do not allow plaintiffs to convert a duty 
in negligence into a claim for fraud or violations of the DTPA. 
For the anti-fracturing rule to apply, however, the gravamen of 
appellants’ complaints must focus on the quality or adequacy of 
the attorney’s representation. Whether certain allegations asserted 
against an attorney and labeled as a violation of the DTPA is a 
claim for professional negligence is a question of law to be deter-
mined by the court. The court must find that the underlying facts 
implicate independently actionable obligations or duties. 

The court reasoned that each of the Webbs’ allegations 
was about giving erroneous legal opinion or advice, failing to give 
any advice or opinion when legally obligated to do so, delaying 
or failing to handle a matter entrusted to the attorney’s care by 
the client, and not using an attorney’s ordinary care in preparing, 
managing, and presenting litigation that affects the clients’ inter-
ests. Thus, the court concluded the Webbs’ DTPA claims were 
barred by the anti-fracturing rule.

CAR PURCHASER DETAINED BY POLICE DUE TO 
WRONG VIN NUMBER ON CONTRACT DOES NOT 
HAVE CLAIM UNDER DECEPTIVE TRADE PRACTICES 
ACT

Charlie Thomas Chevrolet, LTD v. Martinez, 590 S.W.3d 9 (Tex. 
App. 2019). 
https://www.leagle.com/decision/intxco20190808599

FACTS: Plaintiff Gerano Martinez bought a truck from Defen-
dant Charlie Thomas Chevrolet, LTD (“Champion Chevrolet”). 
At the dealership, Martinez test drove a new black and a new 
white truck and opted to purchase the black one. When filling out 
the Retail Purchas Agreement, the Vehicle Identification Number 
(“VIN”) for the white truck was erroneously filled in. A couple 
week after the sale, Champion Chevrolet thought the black truck 
was missing from its inventory. Martinez was detained by the po-
lice under the suspicion that he stole the black truck. An inspec-

https://www.leagle.com/decision/intxco20200630624
https://law.justia.com/cases/texas/fifth-court-of-appeals/2020/05-19-00673-cv.html
https://law.justia.com/cases/texas/fifth-court-of-appeals/2020/05-19-00673-cv.html
https://www.leagle.com/decision/intxco20190808599
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tion of the purchase agreement revealed the mistaken VIN. 
Martinez sued Champion Chevrolet for instigation of 

false imprisonment and for other Deceptive Trade Practices Act 
(“DTPA”) violations. A jury found Champion Chevrolet liable 
for both claims. Martinez elected to recover on his DTPA claim, 
and the trial court entered judgment for Martinez. Champion 
Chevrolet appealed.   
HOLDING: Reversed and remanded. 
REASONING: Champion Chevrolet argued that the judgment 
on the DTPA claims must be reversed because: (1) the DTPA 
claims are an impermissible attempt to recast Martinez’s instiga-
tion-of-imprisonment allegations as an unintentional tort; (2) 
Champion Chevrolet did not commit a DTPA violation; (3) the 
allegedly actionable conduct was not a producing cause of harm 
to Martinez; (4) Martinez presented no evidence of economic 
damages; (5) there was no knowing or intentional conduct to sup-
port an award of mental anguish or enhanced damages; and (6) 
there was no evidence of mental anguish sufficient to support an 
award of damages for mental anguish. The court accepted Cham-
pion Chevrolet’s arguments. 

For DTPA claims to be valid, the claim needs to relate 
to the quality and suitability of the product purchased, and the 
claim had to be committed with unconscionable action or course 
of action under the DTPA. The remedy is aimed at economic 
results. Unconscionability is limited to economic outcomes as-
sociated with commercial transactions. 

The true nature of Martinez’s cause of action was his 
complaint about the post-transaction stolen-vehicle report and his 
detention by the police. The VIN mistake in the paperwork had 
nothing to do with taking advantage of a lack of knowledge, abil-
ity, experience, or capacity to a grossly unfair degree in some type 
of consumer or economic transaction.  Thus, the court reversed 
the trial court’s judgment and rendered judgment that Martinez 
take nothing against Champion Chevrolet on his DTPA claim.

DECEPTIVE TRADE PRACTICES ACT 17.49(E) WAS 
ONLY INTENDED TO REINFORCE A PROHIBITION ON 
RECOVERY OF NON-ECONOMIC BODILY 
INJURY DAMAGES, SUCH AS PAIN AND SUFFERING 
AND LOSS OF CONSORTIUM

Perez v. Am. Med. Sys. Inc., ___ F. Supp. 3d ___ (W.D. Tex. May 
14, 2020). 

FACTS: Dr. Lacy implanted Plaintiff Luz Perez with an Elevate 
mesh device (the “mesh”). Defendant American Medical Systems 
Inc. was the designer, manufacturer, and seller of the mesh. Ms. 
Perez claimed that the mesh had caused her to suffer dyspareunia, 
abdominal pain, pain with urinating, erosion, urinary tract infec-
tions, and incontinence. Defendant’s instructions for use provid-
ed warnings for each of these risks. Dr. Lacy was independently 
aware of these risks and informed Ms. Perez of them prior to the 
mesh implant. 
 Mrs. Luz and her spouse, Dario Perez (“plaintiffs”) filed 
a products liability suit in 2016 in the district court. Defendant 
filed a motion for summary judgment. 
HOLDING: Motion granted in part and denied in part. 
REASONING: Defendant argued that it was entitled to summary 
judgment on plaintiffs’ DTPA claim because Section 17.49(e) of 

the Texas Deceptive Trade Prac-
tices Act (“DTPA”) bars per-
sonal injury claims. The court 
rejected this argument and 
agreed with plaintiffs’ inter-
pretation of Section 17.49(e), 
which prohibits plaintiffs from 
recovering most non-economic 
damages resulting from bodily injury but permits them to recover 
economic damages. 
 First, the text of Section 17.49(e) refers back to the stat-
ute’s general damages provision in subsection (b), to create an 
exception, and subsection (b) provided only for the recovery of 
economic damages without a showing of knowing or intentional 
misconduct. Because the legislators did not carve out the eco-
nomic damages arising from a physical injury from the definition 
of the economic damages, the plain text supports the conclusion 
that claims involving bodily injury were not excluded from the 
ambit of the DTPA to the extent that they seek to recover only 
damages that were otherwise permissible under the statute. 
 Second, the legislative history also supported the court’s 
interpretation. The amendments showed that Section 17.49(e) 
served to underscore, not override, the damages that are otherwise 
recoverable under the DTPA. 

Finally, the approaches of lower courts were diver-
gent, but the decisions that held different conclusions are not 
persuasive. Specifically, the court found the narrow interpreta-
tion in Roberts v. Zev Techs, Inc., No. 1:15-CV-309 RP, 2015 WL 
7454688 (W.D. Tex. Nov 23, 2015) unpersuasive, because the 
Roberts court’s reasoning fails on its own terms, and while the 
plain text is not ambiguous, under Texas law, the court should not 
resort to rules of construction or extrinsic aids. 

SLIP-AND-FALL PLAINTIFF IS NOT A CONSUMER UN-
DER THE DECEPTIVE TRADE PRACTICES ACT

Geri v. Starbucks Corp., ___ F. Supp. 3d ___ (W.D. Tex. 2020).
https://scholar.google.com/scholar_case?case=17222312505072
243156&hl=en&as_sdt=6&as_vis=1&oi=scholarr

FACTS: Plaintiff Stephen Geri slipped, fell, and was injured on 
Defendant Starbucks Corporation’s premises. 

Geri filed suit against Starbucks, including a Deceptive 
Trade Practices Act (“DTPA”) claim. Starbucks moved for sum-
mary judgment. 
HOLDING: Granted.
REASONING The court held that Starbucks was entitled to sum-
mary judgement on Geri’s DTPA claim because a slip-and-fall 
plaintiff like Geri does not have standing to assert a DTPA claim. 
To have standing under the DTPA, the plaintiff must be a con-
sumer. The DTPA defines consumer as an individual “who seeks 
or acquires by purchase or lease, any goods or services.” The goods 
or services must also form the basis of the consumer’s complaint. 
The court reasoned that Geri was not a consumer for purposes of 
the DTPA based on a slip-and-fall because his injuries were not 
sufficiently related to the goods or services he was purchasing— 
i.e., the coffee or other product he intended to buy. 

The legislative 
history also 
supported 
the court’s 
interpretation.

https://scholar.google.com/scholar_case?case=17222312505072243156&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://scholar.google.com/scholar_case?case=17222312505072243156&hl=en&as_sdt=6&as_vis=1&oi=scholarr


Journal of Consumer & Commercial Law 23

RECENT DEVELOPMENTS

DEBT COLLECTION

UNDER FAIR DEBT COLLECTION PRACTICES ACT 
AND TEXAS DEBT COLLECTION ACT CREDITOR HAS 
NO OBLIGATION TO EXPLAIN TAX CONSEQUENCES 
TO A CONSUMER
 
Simins v. Credit Control, LLC, ___ F. Supp. 3d ___ (W.D. Tex. 
2020).
https://www.leagle.com/decision/infdco20200526609

FACTS: Defendant Credit Control, LLC sent a debt settlement 
offer letter to Plaintiff Stacey Simins. The letter included no infor-
mation regarding any potential tax consequences for Simins. Sim-
ins alleged that Credit Control knew that any forgiven debt must 
be reported as income by Simins. Thus, Credit Control would 
have known that any taxes paid by Simins on her debt forgiveness 
income would potentially be offset any debt cancellation savings.

Simins sued Credit Control, alleging that it violated 
both the FDCPA and TDCA by omitting the potential tax conse-
quences for Simins in the settlement letter. Credit Control moved 
for Partial Motion to Dismiss for failure to state a claim.
HOLDING: Motion granted.
REASONING: Credit Control argued that it had no duty to 
explain the tax consequences of a settlement acceptance. Simins 
argued that the letter violated the FDCPA and TDCA because it 
used affirmative language as to a specific amount of savings when 
in reality the net overall savings would be conditional on the tax 
consequences.

The court rejected this argument and held that Credit 
Control had no duty to disclose the tax consequences of the debt 
settlement. Credit Control’s letter, referred to “your account” and 
“option(s) for you to resolve your account for less than the total 
Amount Due.” Thus, the letter referred to savings related specifi-
cally to Simins’s account. The court noted that if Simins accepted 
the letter’s offer, the payment of the settlement amount would 
have resolved Simins’s account and she literally would have saved 
the amounts listed from the amount she owed on the debt. Based 
upon the foregoing, the magistrate judge recommended that the 
district court grant Credit Control’s Partial Motion to Dismiss 
and dismiss with prejudice all of the claims in the Second Amend-
ed Complaint.

FAIR DEBT COLLECTION PRACTICES ACT ONE-YEAR 
LIMITATIONS PERIOD EXTENDS TO NEXT WEEK-DAY 
AFTER A WEEKEND 

DEBT COLLECTOR VIOLATES FDCPA BY COMMU-
NICATING CREDIT INFORMATION THAT THE DEBT 
COLLECTOR KNOWS OR SHOULD KNOW TO BE 
FALSE

Krier v. United Revenue Corp., ___ F. Supp. 3d ___ (N. D. Tex. 
2020).
https://www.leagle.com/decision/infdco20200526594

FACTS: Plaintiff Brandon Krier owed a debt to a third party that 
was placed for collection with defendant United Revenue Corp. 

(“United”). United reported Krier’s collection account to defen-
dant Experian Information Solutions, Inc. (“Experian”). Subse-
quently, Krier sent a letter to Experian, disputing the accuracy of 
Krier’s account with United. Krier asserted that after he sent his 
dispute letter to Experian, 
United was contacted by 
Experian and was informed 
of the dispute. United then 
furnished information to 
Experian regarding Krier’s 
account but did not indi-
cate to Experian that the ac-
count had been disputed by 
Krier. Later, Krier received 
an updated credit report 
from Experian. That credit 
report indicated that Unit-
ed had furnished information about Krier’s account to Experian. 
The credit report also listed Krier’s account as past due. However, 
the report did indicate that Krier had disputed the debt. Krier 
alleged that United’s failure to notify Experian of Krier’s dispute, 
and Experian’s updated credit report, caused Krier to suffer harm 
in the form of credit denials caused by the defendants’ false credit 
reporting. 
 Krier filed suit against United and Experian, alleging 
various violations of the FDCPA and FCRA. United filed a mo-
tion to dismiss, asserting that Krier’s claims were time-barred un-
der the applicable one-year statute of limitations and that Krier 
failed to state a claim under the FDCPA upon which relief may 
be granted. 
HOLDING: Granted in part and denied in part. 
REASONING: FDCPA claims are subject to a one-year statute 
of limitations that begins to run on the date the alleged FDCPA 
violation actually happened. The parties agreed that the limita-
tions period on Krier’s FDCPA claims began to run on Decem-
ber 14, 2018, when United allegedly furnished Experian with 
updated information about Krier’s account. United argued that 
because Krier filed his claim on the Monday after the weekend 
deadline, Krier’s claims are barred by statute of limitations. Krier 
argued that Rule 6(a) of the Fed. R. Cov. P. made the claims 
timely. Rule 6(a) “allows the period to continue to run until the 
end of the next day that is not a Saturday, Sunday, or legal holi-
day.” The court accepted Krier’s argument. Accordingly, the court 
concluded that Krier’s FDCPA claims were timely filed.
 Secondly, Krier claimed that United violated Section 
1692e(8) of the FDCPA by failing to include notice of Krier’s 
dispute in the account update that United allegedly furnished to 
Experian. Section 1692e(8) prohibits a debt collector from com-
municating to any person credit information which is known or 
which should be known to be false, including the failure to com-
municate that a disputed debt is disputed. United argued that 
Krier failed to state a claim under Section 1692e(8) because (1) 
Krier never disputed the debt directly to United, and (2) Krier 
fails to support his allegation that Experian notified United of 
Krier’s dispute. The court rejected these arguments.

First, although Krier did not allege that he directly noti-

FDCPA claims are 
subject to a one-
year statute of 
limitations that 
begins to run on 
the date the alleged 
FDCPA violation 
actually happened.

https://www.leagle.com/decision/infdco20200526609
https://www.leagle.com/decision/infdco20200526594
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fied United of his dispute, Section 1692e(8) does not require a 
plaintiff to notify a debt collector directly. Rather, a debt collec-
tor can be held liable under Section 1692e(8) for communicating 
credit information that the debt collector knows or should know 
to be false, irrespective of the source of such knowledge. Thus, the 
fact that Krier did not notify United of his dispute directly is not 
dispositive of whether United knew or should have known about 
Krier’s dispute.

Second, the court held that Krier’s allegations gave rise 
to a plausible inference that United violated Section 1692e(8). 
Krier asserted that he notified Experian of his dispute by letter on 
April 27, 2018, and that Experian had a duty under the FCRA 
to report the dispute to United. Experian was required by law to 
notify United of the dispute within five business days of receiving 
Krier’s letter. Finally, Krier asserted that Experian notified United 
of Krier’s dispute, but that United nonetheless failed to indicate 
the dispute when United furnished updated account information 
to Experian in December, 2018. The court found it reasonable 
to infer that Experian complied with its statutory duty under 15 
U.S.C. § 1681i(a)(2) and notified United of Krier’s dispute after 
receiving Krier’s dispute letter. Accordingly, the court held that 
Krier had stated a claim for relief under 15 U.S.C. § 1692e(8) 
that was plausible on its face.

CONSUMER MUST INDIVIDUALLY ARBITRATE CLAIM 
AGAINST DEBT COLLECTOR

George v. Rushmore Serv. Ctr., ___ F. Supp. 3d. ___ (D.N.J. 
2020).
https://www.leagle.com/decision/infdco20200517q58

FACTS: Josephine Tailor and Alison George (“Plaintiffs”) brought 
this class action against Rushmore Service Center, LLC and its 
managers (“Defendants”) alleging violations of the FDCPA. 
Plaintiffs incurred debts from credit cards issued by First Premier 
Bank (“FPB”) that eventually became overdue and in default. 
The debts were assigned to the Defendants for collection, and the 
Defendants mailed collection letters on behalf of Premier Bank-
card, LLC. (“PBC”), an affiliate of FPB. The Defendants moved 
to compel arbitration, arguing that the Plaintiffs had incurred the 
debts pursuant to the card agreement that included an arbitration 
clause. The Plaintiffs argued that the Defendants could not en-
force arbitration because FPB issued the card, and therefore FPB 
was the only entity with an arguable right to compel arbitration. 
 This issue was brought before the U.S. District Court 
for the District of New Jersey. The Defendants filed a motion to 
compel arbitration.
HOLDING: Motion granted.
REASONING:  The Plaintiffs argued that because the card agree-
ment had been made between the Plaintiffs and FPB, only FPB 
could enforce arbitration. The court rejected this argument. The 
contract stated that arbitration was mandatory for claims by 
“you,” the card holder, or “us,” which explicitly included FPB and 
its employees, parents, subsidiaries, affiliates, beneficiaries, agents 
and assigns. The parties agreed that PBC was FPB’s affiliate. Addi-
tionally, because of their agreement for collection services and the 
explicit authority to settle claims, the court found that Rushmore 
was an agent of PBC. Thus, the court held that the Defendants 
may enforce the arbitration clause. 

COURT EVALUATES DEBT COLLECTION LETTER BY 
UNSOPHISICATED DEBTOR STANDARD 

Johnson v. Enhanced Recovery Co., 961 F.3d 975 (7th Cir. 2020).
https://law.justia.com/cases/federal/appellate-courts/ca7/19-
1210/19-1210-2020-06-09.html

FACTS: Plaintiff Erin Johnson received three collection let-
ters from the Defendant Enhanced Recovery Company, LLC 
(“ERC”). Each letter included the disclosure, “[t]his letter serves 
as notification that your delinquent account may be reported to 
the national credit bureaus.” The second letter was sent to John-
son on April 21, 2016. The letter included three settlement op-
tions with a deadline of  May 26, 2016. The letter also stated, 
“[p]ayment of the offered settlement amount will stop collection 
activity on this matter.” ERC reported the unpaid debt to the 
credit bureaus on April 24, 2016. 

Johnson sued, alleging that ERC violated the Fair Debt 
Collections Practices Act (“FDCPA”) because ERC misled her into 
believing that if she accepted one of the settlement offers before 
May 26, the debt would not be reported to the credit bureaus. 
Johnson further alleged that using the word “may” implied ERC 
would report in the future, not days after the letter was sent. The 
district court denied a motion to dismiss and granted the motion 
for summary judgment filed by ERC. Both Johnson and ERC ap-
pealed. 
HOLDING: Affirmed.
REASONING: Johnson argued that no additional evidence was 
required beyond her own opinion that a reasonable but unsophis-
ticated consumer would interpret the April 21 letter as a “threat to 
engage in credit reporting” unless the payment was made by May 
26. Johnson insisted that the phrase “may be reported to the nation-
al credit bureau” 
conveyed a future 
possibility that her 
debt could have be 
reported, when in 
fact by the time she 
received the letter 
or shortly thereafter 
it had already been 
reported. 

The court 
rejected Johnson’s 
argument because 
she failed to produce any new evidence “beyond her own opinion” 
that the letter was misleading enough to constitute a violation of 
the FDCPA. The court evaluated the disputed language using the 
objective standpoint of an “unsophisticated debtor” to determine 
whether a communication was false, deceptive, or misleading. Ap-
plying this standard, in cases where the debt collection language 
was not deceptive or misleading on its face but could be construed 
to be confusing or misleading to the unsophisticated consumer, the 
court will hold a plaintiff cannot prevail without producing extrin-
sic evidence tending to show that unsophisticated consumers are in 
fact confused or misled by the challenged language. While conced-
ing that the word “may” conveys two different meanings, one of 
which is misleading, the court concluded that summary judgement 
in favor of ERC was appropriate.

 The court evaluated the 
disputed language using 
the objective standpoint 
of an “unsophisticated 
debtor” to determine 
whether a communication 
was false, deceptive, or 
misleading.

https://www.leagle.com/decision/infdco20200517q58
https://law.justia.com/cases/federal/appellate-courts/ca7/19-1210/19-1210-2020-06-09.html
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JUDICIAL FORECLOSURE IS NOT DEBT COLLECTION 
UNDER FAIR DEBT COLLECTION PRACTICES ACT
 
Barnes v. Routh Crabtree Olsen PC, ___ F.3d ___ (9th Cir. 
2020).
https://buckleyfirm.com/sites/default/files/Buckley%20Info-
Bytes%20-%20Barnes%20v.%20Olsen%20PC%2C%20et%20
al%20-%209th%20Circuit%20Opinion%20-%202020.06.30.pdf

FACTS: Plaintiff Timothy Barnes borrowed money from Chase 
Bank and granted Chase a deed of trust on his home as security for 
the note. Barnes then defaulted on the loan, which Chase had sold to 
Defendant Federal National Mortgage Association (“Fannie Mae”). 
 Fannie Mae initiated a foreclosure proceeding and the 
action was dismissed. Barnes subsequently filed a complaint al-
leging Fair Debt Collections Practices Act (“FDCPA”) violations 
by Fannie Mae. The district court dismissed the suit for failure 
to state a claim. The FDCPA claim was not allowed to proceed 
because none of the defendants had engaged in debt collection by 
initiating the judicial foreclosure proceeding. The Ninth Circuit 
initially affirmed the dismissal of Barnes’ complaint. However, 
upon receipt of Barnes’ petition for rehearing, it ordered supple-
mental briefing to discuss the effect of the Supreme Court’s inter-
vening decision in Obduskey v. McCarthy & Holthus LLP, 139 
S. Ct. 1029(2019). 

HOLDING: Affirmed.
REASONING: The court reasoned that a debt collector is a per-
son who engages in “the collection of a money debt” on behalf of 
a third party. Because the debt must be owed or due “another,” an 
entity that collects a debt owed itself does not qualify under this 
definition. The enforcement of a security interest does not entail 
an attempt to collect money from the debtor. The court noted 
that courts have long recognized the distinction between security 
interests and the debts they secure. While the deed of trust creates 
a lien on the property to secure the creditor’s right to repayment, 
the note makes the debtor personally liable for loan.

The court rejected Barnes’ assertion that a person who ini-
tiates a judicial foreclosure proceeding is categorically attempting 
to collect a debt. A plaintiff must identify something beyond the 
mere enforcement of a security interest to establish that a defendant 
is acting as a debt collector subject to the FDCPA’s broad code of 
conduct. That additional debt-collection ingredient can be present 
for judicial foreclosure, provided that state law permits a deficiency 
judgment, which is often available in judicial foreclosure proceed-
ings. Thus, the court held that unless a deficiency judgment is on 
the table in the proceeding, a person judicially enforcing a deed of 
trust is seeking only the return or sale of the security, not to collect 
a debt. The court affirmed the lower court’s dismissal. 

SEPARATE VIOLATIONS OF FAIR DEBT COLLECTION 
PRACTICES ACT ARE SUBJECT TO NEW STATUTE OF 
LIMITATIONS

Bender v. Elmore & Throop, P.C., 963 F.3d 403 (4th Cir. 2020).
https://www.ca4.uscourts.gov/Opinions/191325.P.pdf

FACTS: Plaintiffs Robert and Deborah Bender (“the Benders”) 
were notified by their HOA’s law firm, Defendant Elmore & 

Throop, P.C. (“Elmore”), that they failed to pay their HOA as-
sessments. Elmore demanded Bender pay the HOA assessments 
and the costs of attorneys’ fees. The Benders delivered copies of 
cancelled checks to Elmore, proving that they had paid the as-
sessments. Elmore acknowledged that the payments had been re-
ceived, but nonetheless asserted that the Benders owed the costs 
and attorneys’ fees. The Benders denied they ever made late pay-
ments and Elmore persisted in maintaining that late fees, costs, 
interest, and attorneys’ fees were owed. The Benders delivered a 
letter to Elmore requesting it to stop contacting them about the 
claim and that they would consider a lien on their property as 
harassment. The Benders received another letter from Elmore that 
acknowledged receipt of the HOA payment made by Mr. Bender 
at the meeting but noted as outstanding the accumulated fees and 
costs associated with the original disputed payment. The Benders 
again requested Elmore to stop contacting them. Elmore sent an-
other letter including an updated ledger of the Benders’ account 
showing that a fee had been added for preparation of the last let-
ter. Mr. Bender requested to attend the upcoming annual HOA 
meeting, however, Elmore told Mr. Bender he was not allowed 
to attend the meeting and that a lien was placed on his property. 

The Benders filed a complaint alleging that Elmore vio-
lated various provisions of the Fair Debt Collection Practices Act 
(“FDCPA”) by engaging in unfair debt collection practices and 
by improperly communicating with the Benders. Elmore sought 
dismissal of the complaint as untimely. The district court granted 
Elmore’s motion for summary judgement and dismissed the com-
plaint based on the statute of limitations. The district court held 
that the FDCPA’s limitations period runs from the date of the first 
violation and that later violations of the same type do not trigger a 
new limitations period under the Act. The Benders appealed. 
HOLDING: Vacated and Remanded.
REASONING: The Benders argued that the district court erred 
in dismissing all of their claims as time-barred because two of the 
alleged violations occurred less than one year from the date they 
filed suit. According to the Benders, under the FDCPA, a new 
statute of limitations arose with each “violation” of the Act. Thus, 
the Benders contended that the district court erred in dismiss-
ing the entirety of their complaint, which contained allegations 
of FDCPA violations that arose within the one-year statute of 
limitations.

Elmore argued that the district court did not err in dis-
missing the entire complaint, because the first alleged violation of 
the FDCPA occurred outside the limitations period and all later 
communications by Elmore arose from its attempt to collect the 
same debt. 

The court rejected Elmore’s argument and held that a 
“separate violation” of the FDCPA occurs “every time” an im-
proper communication, threat or misrepresentation is made. 
Therefore, the court concluded that §1692k(d) of the FDCPA 
established a separate one-year limitations period for each viola-
tion of the FDCPA. The court stated that this avoids creating a 
safe harbor for unlawful debt collection activity. Under the dis-
trict court’s approach, so long as the debtor does not initiate suit 
within one year of the first violation, a debt collector would be 
permitted to violate the FDCPA with regard to that debt infi-
nitely and with impunity. Therefore, the court held that two of 
the Bender’s allegations were not time-barred and remanded the 
case for further proceedings.

https://buckleyfirm.com/sites/default/files/Buckley%20InfoBytes%20-%20Barnes%20v.%20Olsen%20PC%2C%20et%20al%20-%209th%20Circuit%20Opinion%20-%202020.06.30.pdf
https://buckleyfirm.com/sites/default/files/Buckley%20InfoBytes%20-%20Barnes%20v.%20Olsen%20PC%2C%20et%20al%20-%209th%20Circuit%20Opinion%20-%202020.06.30.pdf
https://buckleyfirm.com/sites/default/files/Buckley%20InfoBytes%20-%20Barnes%20v.%20Olsen%20PC%2C%20et%20al%20-%209th%20Circuit%20Opinion%20-%202020.06.30.pdf
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RECENT DEVELOPMENTS

TEXAS SUPREME COURT HOLDS SUBROGATION 
AVAILABLE FOR MORTGAGE THAT FAILS TO CURE 
CONSTITUTIONAL DEFECT

Fed. Home Loan Mortg. Corp. v. Zepeda, ___ S.W.3d ___ (Tex. 
2020).
https://www.leagle.com/decision/intxco20200424631#

FACTS: Plaintiff Sylvia Zepeda obtained a loan from CIT Group/
Consumer Finance, Inc. to buy her homestead and secured the 
loan using her homestead as collateral. Zepeda subsequently refi-
nanced her debt with a home-equity loan from Embrace Home 
Loans, Inc. She also used her homestead as collateral in that trans-
action. Embrace paid the balance of Zepeda’s debt to CIT Group, 
which then released its claim on the homestead. Zepeda then no-
tified Embrace by letter that the loan documents did not comply 
with Article XVI, §50 of the Texas Constitution because Embrace 
had not signed a form acknowledging the homestead’s fair market 
value. The letter requested that Embrace cure the defect within 
60 days, as required by §50. In response, Embrace sent Zepeda 
another copy of the fair-market-value acknowledgment but failed 
to sign it. Embrace later sold the loan to the Federal Home Loan 
Mortgage Corp. (“Freddie Mac”). Zepeda sent a letter to Freddie 
Mac notifying it of the constitutional defect and offering an op-
portunity to cure. Freddie Mac did not respond.
 Zepeda sued to quiet title in the District Court for 
the Southern District of Texas to establish her ownership of the 
homestead. The district court granted Zepeda’s motion for sum-
mary judgement. Freddie Mac appealed to the Fifth Circuit. That 
court issued the following certified question to the Texas Supreme 
court: Is a lender entitled to equitable subrogation, where it failed 
to correct a curable constitutional defect in the loan documents 
under §50 of the Texas Constitution?
HOLDING: Yes.
REASONING: Zepeda argued that failing to correct the curable 
constitutional defect and comply with the fair-market-value-ac-
knowledgment requirement of §50(a)(6)(Q)(ix) meant that Fred-
die Mac did not possess a valid lien on her property. Although 
Zepeda acknowledged that the Texas common law has recognized 
the doctrine of equitable subrogation for more than a century, 
recent amendments to §50 revealed Texas voters’ intent to abolish 
this doctrine. 

The court rejected these arguments and departed from 
the district court’s decision and noted two reasons why Freddie 
Mac could claim equitable subrogation and reaffirm its valid pos-
session of the lien. First, in cases that challenged lenders’ right to 
equitable subrogation, the courts have examined whether lend-
ers discharged a prior lien to determine if they were entitled to 
equitable subrogation. Because Embrace paid off the balance of 
CIT Group’s to acquire Zepeda’s loan, this afforded Freddie Mac 
the right to equitable subrogation to CIT Group’s lien despite its 
failure to cure the constitutional defect.

Second, equitable subrogation was an established prin-
ciple that had been part of the legal system for more than a cen-
tury. Destroying or repealing this principle was not the purpose of 
the amendments to §50, and such a reading of the Constitution 

should be avoided, especially in cases where lenders did not cure 
the constitutional defect but did discharge the prior valid lien. 
Consequently, under Texas law, a lender who discharges a prior, 
valid lien on the borrower’s homestead property is entitled to sub-
rogation, even if the lender failed to correct a curable defect in the 
loan documents under §50 of the Texas Constitution.

PUNITIVE DAMAGE AWARD UNDER FAIR CREDIT RE-
PORTING ACT REVERSED 

Younger v. Experian Info. Sol., Inc., ___ F.3d ___ (11th Cir. 
2020).
https://law.justia.com/cases/federal/appellate-courts/ca11/19-
11487/19-11487-2020-06-19.html 

FACTS: A prior small-claims debt of Plaintiff Shaun Younger’s 
was resolved by a dismissal with prejudice of the debt claim in 
January 2015. Younger ran his credit report in March 2015 and 
noticed that this debt was still being reported on his Experian 
credit report. Younger sent a letter via certified mail to Defendant 
Experian with the order of dismissal with prejudice attached and 
asked Experian to reinvestigate the debt listing and remove it. 
An unknown person 
in the Experian mail 
room concluded that 
the letter qualified 
for diversion under 
Experian’s “suspi-
cious mail policy” 
and diverted the let-
ter. Experian sent to 
Younger at his home 
address the standard 
letter it sends to que-
ries that are diverted 
by the suspicious mail policy and did nothing further with the 
matter. In June 2015, pursuant to a communication from the 
debt holder, Experian deleted from Younger’s credit file and re-
port the information about which Younger had complained. 

Younger sued Experian under the Fair Credit Reporting 
Act (“FCRA”) for not reinvestigating the 2015 debt claim on his 
credit report. The jury awarded Younger $5,000 in compensa-
tory damages. The jury further found Experian’s violation of the 
FCRA was willful and assessed $3 million in punitive damages, 
which the magistrate judge remitted to $490,000. Experian ap-
pealed.
HOLDING: Vacated in part and affirmed in part and remanded.
REASONING: The court held that there was an insufficient evi-
dentiary basis to support the verdict that Experian’s actions met 
the requirement of a negligent or willful violation of the FCRA. 
The “willfulness” standard encompasses not only “knowing” vio-
lations of the statute but also those committed in “reckless dis-
regard” of the statute’s requirements. A company acts recklessly 
when its conduct entails an unjustifiably high risk of harm that is 
either known or so obvious that it should be known. Additionally, 
a company violates the FCRA where its action, based on a reading 

Nothing in the record 
suggested that Experian 
did so often enough for 
a jury to permissibly 
infer that Experian ran 
an “unjustifiably high 
risk” of violating its duty 
to reinvestigate. 

https://www.leagle.com/decision/intxco20200424631
https://law.justia.com/cases/federal/appellate-courts/ca11/19-11487/19-11487-2020-06-19.html
https://law.justia.com/cases/federal/appellate-courts/ca11/19-11487/19-11487-2020-06-19.html
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of the statute’s terms, is more than “merely careless” and, instead, 
it engages in conduct which amounts to an “objectively unreason-
able” view of the company’s duties under the statute.

Although Experian’s corporate representative admitted 
that, in addition to misclassifying Younger’s dispute letter, Experi-
an had misclassified other genuine letters under its policy, noth-
ing in the record suggested that Experian did so often enough for 
a jury to permissibly infer that Experian ran an “unjustifiably high 
risk” of violating its duty to reinvestigate. Younger offered no evi-
dence of a broad or systemic problem with Experian’s suspicious 
mail policy. That the policy contained some broad characteristics, 

that Experian employs few persons to sort a large volume of mail, 
and that Experian has misclassified an unknown number of let-
ters could not, on their own, establish by clear and convincing 
evidence that Experian ran an unjustifiably high risk of violating 
its duties under the FCRA, especially in the light of another duty 
imposed by the FCRA. Accordingly, the court ordered that the 
magistrate judge on remand should enter judgment for Experian 
on the willfulness claim, pursuant to Fed. R. Civ. P. 50(e). This 
eliminated the remitted punitive damages judgment, as puni-
tive damages are only available for willful violations. 15 U.S.C. 
§ 1681n(a)(2).

ARBITRATION

ARBITRATOR’S DECISION TO CONDUCT CLASS ARBI-
TRATION CANNOT BE VACATED

Sun Coast Res., Inc. v. Conrad, 956 F.3d 335 (5th Cir. 2020).
https://law.justia.com/cases/federal/appellate-courts/ca5/19-
20058/19-20058-2020-04-16.html

FACTS: Defendant-Appellee Roy Conrad was an hourly employ-
ee of Plaintiff-Appellant Sun Coast Resources. Sun Coast pro-
vided reimbursements and per diems for Conrad’s travel. Conrad 
believed that Sun Coast violated the Fair Labor Standards Act 
(“FLSA”) by not including the reimbursements and per diems in 
his regular rate for overtime calculations. 

Pursuant to an arbitration agreement, Conrad brought 
an FLSA claim against Sun Coast in arbitration on behalf of a 
class of similarly situated employees. In a clause construction 
award, the arbitrator determined that the agreement clearly pro-
vides for collective actions. Sun Coast filed suit asking the district 
court to vacate the award pursuant to §10(a)(4) of the Federal 
Arbitration Act. 9 U.S.C. §10(a)(4). The district court rejected 
the application, determining that the arbitrator had interpreted 
the agreement and he, therefore, did not exceed his powers. Sun 
Coast appealed. 
HOLDING: Affirmed.
REASONING: Sun Coast argued that deference to the arbitra-
tor was inappropriate because the issue of whether an arbitration 
agreement permits class proceedings is a gateway issue for courts 
to decide, not arbitrators. 
 The Court rejected Sun Coast’s argument, noting that 
the arbitration agreement appeared to assign the question of class 
arbitrability to the arbitrator rather than to the court. Regardless, 
the court held that Sun Coast forfeited the issue in two ways. 
First, Sun Coast did not suggest to the arbitrator that he had no 
authority to decide class arbitrability issues. Second, Sun Coast 
did not challenge the arbitrator’s authority to decide class arbitra-
bility in a timely fashion before the district court. The court held 
that the correctness of the arbitrator’s interpretation is irrelevant 
so long as it was an interpretation. The award here showed that 
the arbitrator interpreted the text of the agreement where it au-
thorizes arbitration of all remedies which might be available in 
court, and there was no specific carve out for class proceedings. 
The parties also agreed that the American Arbitration Association 
(AAA) rules for employment were to govern arbitration. Those 

rules permit class proceedings. These facts suggested to the arbi-
trator that class arbitration was appropriate, and thus it would be 
improper to vacate. Accordingly, the lower court’s decision was 
affirmed.

CONSUMER MUST INDIVIDUALLY ARBITRATE CLAIM 
AGAINST DEBT COLLECTOR

George v. Rushmore Serv. Ctr., ___ F. Supp. 3d. ___ (D.N.J. 
2020).
https://www.leagle.com/decision/infdco20200517q58

FACTS: Josephine Tailor and Alison George (“Plaintiffs”) 
brought this class action against Rushmore Service Center, LLC 
and its managers (“Defendants”) alleging violations of the FD-
CPA. Plaintiffs incurred debts from credit cards issued by First 
Premier Bank (“FPB”) that eventually became overdue and in de-
fault. The debts were assigned to the Defendants for collection, 
and the Defendants mailed collection letters on behalf of Premier 
Bankcard, LLC. (“PBC”), an affiliate of FPB. The Defendants 
moved to compel arbitration, arguing that the Plaintiffs had in-
curred the debts pursuant to the card agreement that included 
an arbitration clause. The Plaintiffs argued that the Defendants 
could not enforce arbitration because FPB issued the card, and, 
therefore, FPB was the only entity with an arguable right to com-
pel arbitration. 
 This issue was brought before the U.S. District Court 
for the District of New Jersey. The Defendants filed a motion to 
compel arbitration.
HOLDING: Motion granted.
REASONING:  The Plaintiffs argued that because the card agree-
ment had been made between the Plaintiffs and FPB, only FPB 
could enforce arbitration. The court rejected this argument. The 
contract stated that arbitration was mandatory for claims by 
“you,” the card holder, or “us,” which explicitly included FPB and 
its employees, parents, subsidiaries, affiliates, beneficiaries, agents 
and assigns. The parties agreed that PBC was FPB’s affiliate. Addi-
tionally, because of their agreement for collection services and the 
explicit authority to settle claims, the court found that Rushmore 
was an agent of PBC. Thus, the court held that the Defendants 
may enforce the arbitration clause. 

https://law.justia.com/cases/federal/appellate-courts/ca5/19-20058/19-20058-2020-04-16.html
https://law.justia.com/cases/federal/appellate-courts/ca5/19-20058/19-20058-2020-04-16.html
https://www.leagle.com/decision/infdco20200517q58
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PLAINTIFF LOSES ARGUMNET IT WAS NOT BOUND BY 
EMAIL SENT AFTER FILING LAWSUIT

Miracle-Pond v. Shutterfly, Inc., ___ F.3d ___ (N.D. Ill. 2020).
h t t p s : / / w w w . c a s e m i n e . c o m / j u d g e m e n t /
us/5ec569004653d06e0a5eeb62

FACTS: Plaintiffs Vernita Miracle-Pond and Samantha Paraf 
were users of the mobile phone app Shutterfly, created by De-
fendant Shutterfly, Inc. In 2014, Ms. Miracle-Pond accepted the 
Shutterfly terms of use. The terms stated that Shutterfly reserved 
the right to revise the terms and conditions by simply posting a 
revised edition of the terms and that continued use of Shutter-
fly’s services constituted agreement to the revised terms. In 2015, 
Shutterfly added an arbitration clause to its terms. 

Ms. Miracle-Pond filed a class action lawsuit against 
Shutterfly under the Illinois Biometric Information Privacy Act 
in June 2019. Three months later, Shutterfly sent an email to all 
of its users stating that it had updated its terms “to clarify your 
legal rights in the event of a dispute and how disputes will be re-
solved in arbitration.” That email also informed users that if they 
did not close their account, or if they continued to use the app, 
they were accepting the new terms. Ms. Miracle-Pond continued 
to use the app through 2019. Shutterfly filed a motion to compel 
arbitration.
HOLDING: Motion granted.
REASONING: Ms. Miracle-Pond argued that there was no valid 
agreement to arbitrate because (1) arbitration clauses subject to 
unilateral modification are illusory, (2) Ms. Miracle-Pond could 
not have assented to the arbitration provision because Shutterfly 
failed to provide notice of the 2015 modification, and (3) arbitra-
tion clauses that apply retroactively are unenforceable. She addi-
tionally argued that even if the arbitration clause was valid, plain-
tiffs cannot waive their rights to class arbitration of their claim for 
an injunction under the McGill rule. 
 First, the court noted that Illinois courts have repeat-
edly recognized the enforceability of arbitration provisions added 
via a unilateral change-in-terms clause. The Terms of Use Ms. 
Miracle-Pond accepted in 2014 included a valid change-in-terms 
provision. Thus, Ms. Miracle-Pond’s continued use of Shutterfly 
signaled her assent to the 2015 change of terms. Additionally, 
when parties agree in advance to allow unilateral modifications to 
the terms of their contract, subsequent modifications are binding 
regardless of whether the other party later “accepts” the change. 
Thus, the court granted Shutterfly’s motion to compel arbitration. 

WRITTEN ARBITRATION AGREEMENT IS ENFORCE-
ABLE EVEN IF NOT SIGNED

Castaneda v. Volt Mgmt. Corp., ___ F. Supp. 3d ___ (W.D. Tex. 
2020).
https://www.leagle.com/decision/infdco20200517q47

FACTS: Defendant Volt Management Corp., a temporary em-
ployee leasing agency, hired Plaintiff as an on-site coordinator 
at Schneider Electric, Inc.. Plaintiff’s employment application 
and employment agreement contained an arbitration provision. 
Plaintiff completed this application electronically and submitted 
it via email. Plaintiff did not sign the application or agreement.  

Plaintiff filed suit against Volt and Schneider Electric 
Defendants, alleging disability discrimination and retaliation. 
Volt moved to compel arbitration. 
HOLDING: Motion Granted. 
REASONING: Volt argued Plaintiff’s employment discrimina-
tion and retaliation claims must be referred to arbitration because 
arbitration provisions 
in both the application 
for employment and 
the employment agree-
ment were binding. 

Plaintiff ar-
gued that no valid ar-
bitration agreement 
existed as neither the 
employment appli-
cation nor the em-
ployment agreement 
contained Plaintiff’s 
signature. 

The court rejected Plaintiff’s argument and held that 
Plaintiff’s email exchange with Volt demonstrated her intent to 
be bound to the arbitration provision in her employment applica-
tion. Although the Federal Arbitration Act requires an agreement 
to arbitrate be in writing, it contains no requirement the writing 
be signed by the parties. Texas contract law requires only an intent 
by the parties to be bound. The court noted that Plaintiff filled 
out the employment application and returned it to Volt with-
out disputing any of its terms. The court concluded Plaintiff’s 
acceptance of the terms in the application employment is clear 
from the context of the email exchange even without a signature. 
Therefore, Volt met its burden of establishing a valid arbitration 
agreement in the employment application.  

ARBITRATORS HAVE THE AUTHORITY TO ISSUE 
SUBPOENAS TO NON-PARTIES AND US FEDERAL 
COURTS HAVE THE POWER TO ENFORCE THEM

Washington Nat’l Ins. Co. v. OBEX Grp. LLC, 958 F.3d 126 (2d 
Cir. 2020).
https://www.leagle.com/decision/infco20200501172

FACTS: Plaintiffs Washington National Insurance Company and 
its affiliate, Bankers Conseco Life Insurance Company (“claim-
ants”) were seeking reinsurance for certain “long term care blocks 
of business.” The claimants entered into an agreement with Beech-
wood Re. Ltd. Unbeknownst to the claimants, two of the founders 
also managed an investment fund called Platinum Partners, LP. In 
2016, the claimants became aware that Beechwood had continu-
ously misrepresented their ownership structure and value of assets 
in the trusts in order to trick the claimants into indirectly investing 
with Platinum. The claimants brought an arbitration claim against 
Beechwood. During the arbitration, the claimants sought docu-
ments and testimony from one of Platinum’s broker-dealers, OBEX 
Securities LLC, and Randall Katzenstein, the president and chief 
executive of OBEX Group LLC. Katzenstein and OBEX Group 
LLC were the respondents in the action. The arbitration panel is-
sued subpoenas to the respondents. In 2018, the claimants were 
made aware of a document that should have been produced but was 

Although the Federal 
Arbitration Act 
requires an agreement 
to arbitrate be in 
writing, it contains 
no requirement the 
writing be signed by 
the parties. 

https://www.casemine.com/judgement/us/5ec569004653d06e0a5eeb62
https://www.casemine.com/judgement/us/5ec569004653d06e0a5eeb62
https://www.leagle.com/decision/infdco20200517q47
https://www.leagle.com/decision/infco20200501172
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not. Upon request for the document by the claimants, the respon-
dents refused. This led the arbitration panel to issue summonses to 
the respondents requiring them to appear at a hearing in October 
with all responsive documents. The respondents, however, did not 
appear. The panel, therefore, issued an order granting the claim-
ants leave to pursue judicial intervention to obtain the respondents’ 
compliance with the summonses.
 In October of 2018, the claimants filed a petition in the 
district court seeking to enforce the summonses under section 7 
of the Federal Arbitration Act (“FAA”). Respondents moved to 
dismiss and to quash summonses. The district court denied both 
motions and the respondents appealed.
HOLDING: Affirmed.
REASONING: First, the respondents argued that the arbitration 
summonses were invalid because the claimants sought pre-hear-
ing discovery and immaterial documents which section 7 of the 
FAA does not permit. The respondents argued this was a violation 
because the summonses were an attempt by the claimants to seek 
impermissible pre-hearing discovery as the claimants had com-
municated to the respondents that they could comply by produc-
ing the documents without appearing for a hearing and “made 
clear...that they had no interest in having OBEX or Katzenstein 
testify.”

The court rejected this argument and held that a prop-
erly issued summons is not rendered invalid by an offer or agree-
ment to produce documents without a hearing. The Court further 
held that the respondents’ argument that the summonses required 
them to produce immaterial documents was also unpersuasive. 
The court reasoned that the respondents objected to the number 
of responsive documents rather than the content of those docu-
ments, and that section 7 contains no limit on the number of 
documents that may be deemed material. Thus, due to the rea-
soning that the claimants were not seeking pre-hearing discovery 
or immaterial documents, the court held that the summonses did 
not violate section 7 of the FAA.
 Secondly, the respondents argued that the district court, 
under section 7 of the FAA, was obliged to rule on their objec-
tions to the summonses because of Fed. R. Cov. P. Rule 45. The 
respondents argued that a district court’s obligation to quash any 
subpoena that subjects a person to an undue burden or requires 
the disclosure of privileged or other protected matter not only 
applies to civil litigation, but also to arbitration summonses in 
enforcement proceedings. The respondents supported this argu-
ment by stating that section 7 of the FAA requires summonses 
to be issued and enforced in the same manner as federal court 
subpoenas. 

The court rejected this argument by reasoning that the 
respondents cited no authority that interprets section 7 of the 
FAA this way, nor does the text support this interpretation. The 
court held that Rule 45 instead generally covers what subpoenas 
contain, how they are served, where they can require a person to 
go, and how a person must respond among other things.

ARBITRATION CLAUSE LIMITING BORROWERS’ STAT-
UTORY RIGHTS IS UNENFORCEABLE

Williams v. Medley Opportunity Fund II, LP, 965 F.3d 229 (3d 
Cir. 2020).
https://law.justia.com/cases/federal/appellate-courts/ca3/19-
2058/19-2058-2020-07-14.html 

FACTS: Plaintiffs obtained payday loans from an online lender, 
AWL, Inc. AWL’s loan agreement provided that only tribal law 
would apply in arbitration. 

Plaintiffs brought suit claiming that AWL’s lending prac-
tices violated the Racketeer Influenced and Corrupt Organiza-
tions Act (“RICO”). Defendants moved to compel arbitration. 
The district court denied the motion, stating that the arbitration 
agreement stripped the Plaintiffs of their rights to assert statutory 
claims and was, therefore, unenforceable. Defendants appealed. 
HOLDING: Affirmed.
REASONING: Defendants argued the arbitration agreement’s 
applicable law subsection was not an impermissible prospective 
waiver of statutory rights as the agreement repeatedly stated that 
only tribal law claims could be brought in arbitration.

Plaintiffs argued that the arbitration agreement was 
unenforceable under the prospective waiver doctrine. The pro-
spective waiver doctrine refers to a situation in which the parties 
agree that, if disputes arise between them, then they waive the 
right to rely on federal law. The Supreme Court has observed that 
such waivers violate public policy. The applicable law subsection 
of the arbitration agree-
ment provided that a tribal 
court may confirm an ar-
bitration award “only if ” 
the court “determines that 
the award...is not based 
on legal error under Tribal 
Law.” The court noted that 
this subsection makes clear 
that tribal law applies in 
arbitration and that the 
arbitrator’s decision would 
only be sustained if it was 
supported by tribal law. 
Thus, the court held this 
arbitration agreement limited a party’s substantive claims to those 
under tribal law and forbade federal claims from being brought, 
rendering it unenforceable. 

CANADA SUPREME COURT FINDS UBER ARBITRA-
TION AGREEMENT REQUIRING OVER $14,000 IN 
FEES TO ARBITRATE IN THE NETHERLANDS UN-
CONSCIONABLE

Uber Technologies Inc. v. Heller, 2020 SCC 16 
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/18406/index.
do

FACTS: Mr. Heller (“H”) provided food delivery services in To-
ronto using Uber’s software applications. As an Uber driver, H 
was required to resolve any dispute with Uber through mediation 

This arbitration 
agreement limited a 
party’s substantive 
claims to those 
under tribal law 
and forbade federal 
claims from being 
brought, rendering 
it unenforceable. 

https://law.justia.com/cases/federal/appellate-courts/ca3/19-2058/19-2058-2020-07-14.html
https://law.justia.com/cases/federal/appellate-courts/ca3/19-2058/19-2058-2020-07-14.html
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/18406/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/18406/index.do
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and arbitration in the Netherlands. The mediation and arbitra-
tion process required up-front administrative, filing, and legal 
fees. The costs to arbitrate a claim against Uber equaled all or 
most of the gross annual income H would earn working full-time 
as an Uber driver.

H started a class proceeding against Uber in Ontario 
for violations of employment standards legislation. In turn, Uber 
filed a motion to stay the class proceeding in favor of arbitration 
in the Netherlands. H argued that the arbitration clause was un-
conscionable, thus, invalid. The motion judge stayed the proceed-
ing, holding that the arbitration agreement’s validity had to be re-
ferred to arbitration in Netherlands. The court of appeal allowed 
H’s appeal, setting aside the motion judge’s order. The court held 
H’s objections to the arbitration clause did not need to be referred 
to an arbitrator and could be dealt with by an Ontario court. 
The court also held the arbitration clause to be unconscionable 
because of the inequality of bargaining power between the parties 
and the improvident cost of arbitration. Uber appealed.
HOLDING: Affirmed. 
REASONING: The Supreme Court of Canada rejected Uber’s 
position and held the arbitration agreement as unconsciona-
ble, thus invalid, based on H’s disadvantages in his bargaining 
position and the unfair terms. The court applied a two-part 
approach, establishing the two elements needed to determine 
unconscionability: (1) inequality of bargaining power and (2) 
a resulting improvident bargain. 

The Court held that inequality of bargaining power was 
clear between H and Uber because H was powerless to negotiate 
any of its terms with Uber, a sophisticated and large multinational 
corporation. H’s only contractual option was to accept or reject 
it. The Court noted that the arbitration agreement contained no 
information about the costs of mediation and arbitration, and 
explained that a person in H’s position cannot be expected to 
appreciate the financial and legal implications of agreeing to arbi-
trate under International Chamber of Commerce Rules or under 
Dutch law. Moreover, the Rules of Arbitration were not attached 
to the contract for H to read if he wanted to.

The Court held that improvidence of the arbitration 
clause was clear when the costs of mediation and arbitration pro-
cess were disproportionate to the size of an arbitration award that 
could reasonably have been foreseen when the contract was en-
tered into. The costs were also close to H’s annual income, and 
did not include the potential costs of travel, accommodation, le-
gal representation or lost wages. The Court also considered that 
H had little choice to travel to Netherlands at his own expense to 
individually pursue its claims against Uber. Any representations 
to the arbitrator, including about the location of the hearing, 
could only be made after the arbitration fees were paid. Thus, the 
Court affirmed the lower court’s ruling and held the arbitration 
agreement unconscionable.
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MISCELLANEOUS

UNSOLICITED FAX FOR FREE WEBINAR DOES NOT 
VIOLATE TELEPHONE CONSUMER PROTECTION ACT

Mauthe v. Millennium Health LLC, ___ F. Supp. 3d ___ (E.D. 
Pa. 2020).
https://casetext.com/case/robert-w-mauthe-md-pc-v-millenni-
um-health-llc

FACTS: Plaintiff Dr. Robert W. Mauthe received one-page fax 
containing information regarding a free upcoming seminar from 
Defendant Millennium Health, LLC. Plaintiff was a private med-
ical practice. The Defendant was a laboratory that provides medi-
cation monitoring and drug-testing services. 
 The plaintiff brought a Telephone Consumer Protection 
Act (“TCPA”) claim against the defendant, alleging that the fax 
constituted an unsolicited advertisement. The defendant moved 
for summary judgment.
HOLDING: Motion granted.
REASONING: The plaintiff argued that the defendant violated 
the TCPA by sending the fax because (1) the fax advertised De-
fendant’s free webinars to recipients; (2) Defendant’s webinars 
served as a pretext for advertising and promoting the commercial 

availability and quality of De-
fendant’s products and services; 
and (3) the Defendant’s webi-
nar, and the fax that the Defen-
dant sent promoting it, was a 
pretext to advertise Defendant’s 
drug-monitoring products and 
services, either during the webi-

nar or thereafter using the contact information provided by fax 
recipients during the registration process.
 The court disagreed. First, the court held the fax was 
in fact unsolicited because, although plaintiff provided defendant 
with their fax number, the fax extended beyond the limited pur-
pose for which the plaintiff originally gave the fax number. How-
ever, the court held that the fax was not on its face an advertise-
ment. Because the fax advertised a webinar and not the usual drug 
testing services of the Defendant, the court applied the direct pur-
chaser test. Under that test, to constitute an advertisement, the 
fax needs to advertise the commercial availability or quality of any 
property, goods, or services. However, the fax only discussed a free 
seminar, not any property, goods, or services which are commer-
cially available. Thus, the fax neither promoted goods or services 
to be bought or sold, nor had profit as an aim.

Additionally, court declined to engage in pretext analy-
sis. The court held that the 2006 FCC order interpreting the term 
“unsolicited advertisements” as encompassing faxes that “promote 
goods or services even at no cost,” including faxes promoting free 
seminars because “[i]n many instances, ‘free’ seminars serve as a 
pretext to advertise commercial products and services,” was an 
interpretive rule, which lacks the force and effect of law. The court 
held that because the definition of “unsolicited advertisement” is 
not ambiguous, the court would not apply Chevron or Skidmore 
deference to the portion of the FCC’s 2006 order concerning free 
seminars. Instead, the court applied the term as it is explicitly 

defined in the statute. Because the fax concerned a free seminar 
and lacked any commercial element, the court concluded that the 
fax did not constitute an unsolicited advertisement in violation 
of the TCPA and granted the defendant’s motion for summary 
judgement. 

SUPREME COURT UPHOLDS TELEPHONE CONSUM-
ER PROTECTION ACT BROAD BAN ON AUTODIAL 
CALLS TO CELLPHONES

TELEPHONE CONSUMER PROTECTION ACT EXCEP-
TION FOR CALL REGARDING FEDERALLY BACKED 
DEBT HELD INVALID

Barr v. Am. Ass’n of Political Consultants, ___ U.S. ___ (2020).
https://www.supremecourt.gov/opinions/19pdf/19-631_2d93.
pdf

FACTS: In 2015, an exemption to the to the Telephone Con-
sumer Protection Act of 1991 (“TCPA”) was enacted that allowed 
automated calls relating to collecting debts owed to or guaran-
teed by the federal government. Plaintiffs ,The American Associa-
tion of Political Consultants, Inc. and three other organizations, 
participated in the political system by making calls to citizens to 
discuss candidates and other political issues. Plaintiffs wanted to 
make robocalls to cell phones to make their outreach more effi-
cient, but this practice was prohibited because Plaintiffs were not 
in the practice of collecting government debt. 

Plaintiffs filed a claim against the U.S. Attorney General 
and the Federal Communications Commission (“FCC”), claim-
ing that the 2015 exemption violated the First Amendment. The 
court granted summary judgement for the Government, conclud-
ing that although the robocall restriction was content based, it 
should survive because of the Government’s compelling interest 
in collecting debt. The Fourth Circuit Court of Appeals vacated 
the judgment and determined that although the restriction was 
content-based, it could not survive strict scrutiny, invalidating 
the government-debt exception from the 2015 amendment and 
severing it from the robot restriction. The Government appealed.
HOLDING: Affirmed.
REASONING: Plaintiffs argued that Congress’s willingness to 
enact the 2015 government-debt exception demonstrated that 
Congress no longer had a genuine issue in consumer privacy and, 
therefore, the 1991 robocall restriction was no longer justified. 
Additionally, plaintiffs argued that this was a case of First Amend-
ment equal-treatment violation and the Court’s decision to up-
hold the 1991 TCPA only outlawed more speech. 

The Court disagreed with this assertion, concluding that 
just because Congress has a growing interest in collecting govern-
ment debt does not mean Congress lacks a genuine interest in 
restricting robocalls. The Court further reasoned that their deci-
sion to sever the 2015 amendment rather than strike down the 
entire statute was attributable to (1) the Court’s strong presump-
tion that an unconstitutional provision in a law is severable from 
the remainder of that law and (2) it has done so for hundreds of 
years, including several cases in which the Court treated an origi-
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nal, pre-amendment version of a statute as the valid expression of 
legislative intent. When the Court applied presumption of sever-
ability, it concluded that the remainder of the law was capable of 
functioning independently and would, therefore, be fully opera-
tive as a law. Regarding the equal-treatment principle allegation 
that Congress favored debt-collection robocalls and discriminated 
against political and other robocalls, the Court held that because 
the First Amendment did not tell the Court which way to cure 
the unequal treatment in this case, the Court would apply tradi-
tional severability principles and upheld the TCPA broad ban on 
robocalls to cellphones. 

MARKET SURVEY SOLICITATIONS CAN VIOLATE 
TELEPHONE CONSUMER PROTECTION ACT

Fischbein v. Olson Research Grp., Inc, 959 F.3d 559 (3rd Cir. 
2020).
https://www2.ca3.uscourts.gov/opinarch/193018p.pdf

FACTS: In two separate cases, Plaintiffs Dr. Richard Fischbein 
and Robert Mauthe received faxes from Defendants Olson Re-
search and ITG Market Research, respectively. The faxes offered 
Plaintiffs money in exchange for their participation in surveys. 

Plaintiffs sued Defendants for violating the Telephone 
Consumer Protection Act (“TCPA”) provision that makes it un-
lawful to send an unsolicited advertisement by fax. The district 
court dismissed each individual Plaintiff’s case, concluding that 
such surveys were not advertisements under the TCPA because 
the advertisements did not attempt to sell anything to the recipi-
ents. Plaintiffs appealed the dismissals and the cases were consoli-
dated. 
HOLDING: Reversed and remanded. 
LEGAL REASONING: Defendants argued that the court’s pre-
vious decision in Mauthe v. Optum Inc., 925 F.3d 129 (3d Cir. 
2019) that held for the fax to be an ad, the fax must promote 
goods or services to be bought or sold and should have profit as 
an aim. Defendants asserted that this ruling suggested that mar-
ket research surveys were not advertisements within the TCPA’s 
prohibition against unsolicited fax advertisements.

The court disagreed with the application, holding that 
nothing in Optum limited an advertisement to a fax that the 
sender intended to facilitate the sale of a service or product to the 
recipient. The court concluded that an offer of payment to recipi-
ents transformed the solicitation of responses to market surveys 
into advertisements. The court reasoned that because healthcare 
professionals rely on faxes for certain communications, they are 
especially vulnerable to unsolicited faxes and the TCPA should 
apply to market survey solicitations when the market research 
converts the interaction into a commercial interaction.

TELEPHONE CONSUMER PROTECTION ACT CON-
SENT CANNOT BE REVOKED

Medley v. DISH Network, LLC, 958 F.3d 1063 (11th Cir. 2020).
https://www.burr.com/wp-content/uploads/2020/05/1269000-
1269771-medley-v.-dish-network-llc-no.-18-13841-11th-cir.-
may-1-2020.pdf

FACTS: Appellant Linda Medley entered into an agreement with 
Appellee DISH Network, LLC to receive television services in 
exchange for monthly payments, including an option to “pause” 
services for up to nine months. As part of the Pause program 
services agreement, Medley expressly authorized DISH to con-
tact her regarding her account or to recover any unpaid fees 
through an automated 
dialing system or pre-
recorded messaging 
system. Medley utilized 
her pause option and 
filed for bankruptcy. 
Her outstanding debt 
to DISH was success-
fully discharged, but she 
continued to accrue a monthly fee for the Pause services. DISH 
began to send Medley emails seeking payment of the monthly 
Pause charges. Medley’s attorneys responded notifying DISH that 
Medley revoked any prior express consent. DISH subsequently 
made six automated calls to Medley.
 Medley filed suit under the Telephone Consumer Prac-
tices Act (“TCPA”), claiming DISH used an automatic telephone 
dialing system or prerecorded voice to call Medley on her cell-
phone after she revoked consent to such calls. The district court 
granted summary judgment for DISH on Medley’s TCPA claim. 
Medley appealed.
HOLDING: Affirmed.
REASONING: Medley argued that the district court’s decision 
was inconsistent with previous Eleventh Circuit decisions and 
with the purpose of consumer protection under the TCPA. 

The court disagreed, holding that the TCPA does not 
allow unilateral revocation of consent given in a bargained-for 
contract. The court found that it must analyze her revocation of 
consent under the common law principles governing contracts 
because gave consent as a mutually-agreed-upon term in a con-
tract. Therefore, the court concluded that TCPA consent cannot 
be revoked because common law contracts principles do not al-
low unilateral revocation of consent when given as consideration 
in a bargained for agreement and Congress drafted the TCPA to 
establish that consent becomes irrevocable when it is integrated 
into a binding contract. 

TEXAS SUPREME COURT HOLDS TEXAS LOTTERY 
CONTRACTOR NOT ENTITLED TO STATE’S IMMUNITY

Nettles v. GTECH Corp. et al., ___ S.W.3d ___ (Tex. 2019).
h t tp s : / /www.cou r thou s ene ws . com/wp-con t en t /up -
loads/2020/06/lotterytickets.pdf

FACTS: The Lottery Commission contracted with Defendant 
GTECH Corporation for instant ticket manufacturing and ser-
vices. In performing its obligations under the contract, GTECH 
proposed the FUN 5’s scratch-off game. The Commission se-
lected the game, and GTECH submitted working papers. The 
Commission responded to GTECH with changes to the game 
and GTECH implemented the requested changes. However, 
GTECH did not change the instructions on the tickets for the 
game to reflect the changes. The Commission began selling the 
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https://www.burr.com/wp-content/uploads/2020/05/1269000-1269771-medley-v.-dish-network-llc-no.-18-13841-11th-cir.-may-1-2020.pdf
https://www.courthousenews.com/wp-content/uploads/2020/06/lotterytickets.pdf
https://www.courthousenews.com/wp-content/uploads/2020/06/lotterytickets.pdf


Journal of Consumer & Commercial Law 33

RECENT DEVELOPMENTS

Fun 5’s scratch off game and lottery players began calling imme-
diately to complain that the game instructions were misleading. 

Plaintiffs James Steele and more than 1,200 others (col-
lectively, “Steele”) filed suit against GTECH in Travis County. 
Plaintiff Dawn Nettles filed suit against GTECH in Dallas Coun-
ty. GTECH filed pleas in both counties claiming derivative sover-
eign immunity. The Dallas County trial court granted GTECH’s 
plea to the jurisdiction and dismissed the case, but the Travis 
County trial court denied GTECH’s plea. Nettles appealed the 
dismissal of her suit, and the Dallas Court of Appeals affirmed. 
GTECH appealed the denial of its plea in the Steele Case to the 
Austin Court of Appeals, and the court affirmed in part and re-
versed and rendered in part. Both GTECH and Nettles filed peti-
tions for review in the Texas Supreme Court. 
HOLDING: Affirmed the judgment of Austin Court of Appeals. 
Reversed the judgment of the Dallas Court of Appeals as to fraud 
claims. 
REASONING: Nettles and Steele argued that GTECH was not 
entitled to immunity because it exercised at least some discre-
tion in creating the Fun 5’s game by choosing the wording of 

the instructions 
and maintaining 
that wording after 
changes were made 
by the Commis-
sion. 

GTECH 
argued that it was 
entitled to share in 
the Commission’s 
immunity because 
the Commission 
possessed and exer-
cised total control 

over all aspects of the Fun 5’s tickets through the contract and the 
State Lottery Act. The contract provided that “[f ]inal decisions 
regarding the direction or control of the Lottery are always the 
prerogative of the Texas Lottery in its sole discretion.” The Lottery 
Act provided that the Commission “shall exercise strict control 
and close supervision over all lottery games.” Tex. Gov’t Code § 
466.014(a).

The court rejected GTECH’s argument. Under the con-
trol standard, if GTECH had some discretion in the complained-
of conduct, it could not claim derivative sovereign immunity. The 
court noted that GTECH did change the final working papers as 
instructed by the Commission. However, the Commission did 
not instruct GTECH on how to write the instructions. Thus, 
GTECH had discretion in the complained-of conduct: choos-
ing the wording of the game instructions. GTECH could not 
point to anything in the contract, statute, or elsewhere that left 
GTECH without discretion to propose complete and non-mis-
leading instructions. Thus, the court held GTECH was not en-
titled to derivative sovereign immunity for the fraud claims. 

REAL ESTATE SETTLEMENT PROCEDURES ACT 
CLAIMS DISMISSED BECAUSE BORROWER WAS ACTU-
ALLY HER LLC

Cocchia v. LendingHome Funding Corp., ___ F. Supp. 3d ___ 
(W.D. Tex.  2020). 
https://law.justia.com/cases/federal/district-courts/texas/
txwdce/5:2020cv00066/1079488/9/

FACTS: Plaintiff Chelsea Cocchia purchased the subject prop-
erty with an LLC, which in turn purchased the property with 
an extension of credit from Defendant LendingHome Funding 
Corporation. The subject property was posted for foreclosure 
when Cocchia had a short sale buyer approved by LendingHome. 
In compliance with certain provisions of the Real Estate Settle-
ment Procedures Act (“RESPA”), Cocchia sent LendingHome a 
qualified written request (“QWR”) but did not receive a response. 
Cocchia also submitted a loss mitigation application and was ap-
proved for a short sale but had not received a denial letter. 
 Cocchia filed a petition for declaratory judgment and 
application for temporary restraining order and injunctive relief 
against LendingHome. LendingHome then filed a motion to dis-
miss for failure to state a claim. 
HOLDING: Granted.
REASONING: The court rejected Cocchia’s argument that 
LendingHome violated the “dual tracking provision” of RESPA. 
Specifically, Cocchia alleged that the provision required Lending-
Home to respond to her QWR letter and correct any errors, as 
well as provide a loss mitigation rejection letter prior to any fore-
closure of the subject property. 
 The court held that the LLC was the actual borrower in 
the subject loan documents. The dual tracking provision require-
ments under RESPA only apply to a mortgage loan that is secured 
by a property that is a borrower’s principal residence. However, 
the borrower in this case was the LLC, and an LLC could not 
have a principal residence for purposes of RESPA. Therefore, 
Cocchia could not assert cause of action for violation of REPSA 
dual tracking provision, and thus, she failed to allege a cognizable 
legal theory for violation of RESPA’s dual tracking requirement. 

SETTLEMENT OF INDIVIDUAL CLAIMS MOOTS CLASS 
ALLEGATIONS

Brady v. AutoZone Stores, Inc., 960 F. 3d 1172 (9th Cir. 2020).
h t t p s : / / c d n . c a 9 . u s c o u r t s . g o v / d a t a s t o r e / o p i n -
ions/2020/06/03/19-35122.pdf

FACTS: Plaintiff Michael Brady sued AutoZone Stores, Inc. and 
Autozoners LLC (“AutoZone”), seeking damages individually and 
on behalf of a putative class for alleged violations of Washington’s 
meal break laws. The district court denied Brady’s motion for class 
certification and declined to modify its ruling. Brady then settled 
his individual claims with AutoZone. The settlement agreement 
was “not intended to settle or resolve Brad’s Class Claims.” How-
ever, it did not provide that Brady would be entitled to any finan-
cial reward if the unresolved class claims were ultimately successful. 

The parties filed a stipulation in the district court ex-
plaining that the settlement agreement resolved all of Brady’s in-
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dividual claims, “including but not limited to claims for failure to 
provide meal periods, unpaid wages, wrongfully withheld wages, 
unfair business practices, and attorneys’ fees.” The district court 
entered final judgment. Brady appealed the class certification rul-
ings.
HOLDING: Dismissed.
REASONING: The court rejected Brady’s argument that the class 
claims should not have been dismissed. The court held that when 

a class representative 
voluntarily settles only 
his individual claims, he 
must do more than ex-
pressly leave class claims 
unresolved to avoid 
mootness. A class rep-
resentative must also re-
tain, as evidenced by an 

agreement, a financial stake in the outcome of the class claims. 
Absent such a stake, a class representative’s voluntary settlement 
of individual claims renders class claims moot.
 The court reasoned that Brady’s settlement agreement 
did not indicate that he would receive any additional compensa-
tion for the class claims, nor could Brady point to the possibility 
of an award of attorney’s fees because his agreement settled any 
claim to attorney’s fees. The court explained that because Brady 
did not retain a financial stake in the class claims, the claims were 
moot. 

Because Brady did 
not retain a financial 
stake in the class 
claims, the claims 
were moot. 
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THE LAST WORD

       Richard M. Alderman
                Editor-in-Chief

I
n the last issue I noted that I was writing this from my house where I have 
been for almost two months. I never expected to be saying the same thing 
four months later—but I am. And I know I am not alone. For most of 
you, your personal and professional life has changed dramatically. These 
are indeed strange times. Be cautious, stay safe and stay healthy.

While many aspects of the life have drawn to a halt, the law has 
not. Consumers continue to face legal problems, many of them novel—

caused by the pandemic. And while most trials are on hold, some courts have 
used zoom, and opinions continue to be written. This issue of the Journal 
gathers together the most significant of these opinions. As usual, the Recent 
Developments section includes digests of more than twenty opinions. This issue 
also contains articles discussing Public Adjusters, Mass Arbitrations, and the 
Statute of Limitations for the Texas Debt Collection Act. A little something for 
everyone.

I hope you will enjoy reading this volume of the Journal, as much as I 
have enjoyed putting it together. To be honest, I didn’t have much else I could 
be doing.


